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NHUNG PIEM MOI TRONG QUY PINH CUA BQ LUAT
HINH SU ' NAM 2015 (SUA POI, BO SUNG NAM 2017) VE
CAC HINH PHAT POl VOINGUOIl PHAM TOI

Mai Thi Thay”

~ T6m tit: Bai viét phan tich nhiing diém méi trong Bé lugt Hinh sy nam 2015 (sia
doi, bo sung nam 2017) vé cac hinh phat doi voi nguoi pham téi, dong thoi dwa ra mot

s6 danh gid vé cdc quy dinh nay.

Abstract: This paper analyses the new issues of the Penal Code of 2015 (amended
in 2017) on sanctions for offenders. It then makes comments on those issues.

Cac hinh phat ddi véi ngudi pham
t6i trong Phan tha nhat (Nhing
quy dinh chung) caa Bo luat Hinh su
(BLHS) nam 2015 (stra do6i, bo sung nim
2017)! duwoc quy dinh tai Diéu 32 va tur
biéu 34 dén biéu 45. Bén canh viéc ké thira
cac quy dinh cuia BLHS nam 1999 thi
BLHS nim 2015 ciing ¢ nhitng stra doi, bd
sung trong quy dinh vé hinh phat 4p dung
d6i voi ngudi pham toi theo hudng han ché
ap dung hinh phat tu; mo rong pham vi ap
dung hinh phat tién, hinh phat cai tao khdng
giam giit (CTKGG); ddng thai, han ché ap
dung va thi hanh hinh phat ti hinh trén tinh
than tiép tuc thé ché hoa chu truong, chinh
sach ciia Pang vé cai cach tu phap duoc ghi
nhan tai Nghi quyét s6 48-NQ/TW ngay
24/5/2005 va Nghi quyét s 49-NQ/TW
ngay 2/6/2005 cua Bo Chinh tri. Ngoai ra,
viéc stra doi, bd sung nay ciing gop phan
bao dam tinh déng bo, kha thi va hiéu qua
cua hé théng hinh phat.

Tuong tu nhu BLHS nam 1999, BLHS
nim 2015 van quy dinh 7 hinh phat chinh
va 7 hinh phat b6 sung déi véi nguoi pham
t6i%2. Trong d6, BLHS nim 2015 van giit

* ThS., Trudng Pai hoc Luat Tp. HO Chi Minh.
! Sau day goi tat la BLHS nam 2015. .
2 Ve cac hinh phat doi v&i nguoi pham toi, Dieu 32

nguyén quy dinh vé hinh phat canh céo
(Piéu 34); truc xuat (bidu 37); tu chung
than (Piéu 39)% cdm dam nhiém chuc vu,
c&m hanh nghé hozc lam cbng viéc nhat
dinh (Piéu 41); cam cu tra (Piéu 42)* quan
ché (Piéu 43). Pdng thoi, so vi BLHS nam
1999 thi quy dinh cia BLHS nam 2015 vé
cac hinh phat d6i voi nguoi pham toi co
nhitng diém méi sau:

BLHS niam 2015 ké thira toan bo ndi dung quy dinh
tai Didu 28 BLHS nam 1999 va chi c6 hai sira doi
mang tinh ky thuat: Mgt 13, stra tén goi ciia Diéu 28
BLHS nam 1999 “Cdc hinh phat” thanh “Cdc hinh
phat déi véi nguwoi pham ti” dé phan biét voi Didu
33 (Céc hinh phat dbi véi phap nhan thuong mai
pham t6i); hai |, Diéu 32 BLHS nam 2015 thay cum
tir “Hinh phat bao gom hinh phgt chinh va hinh phat
bé sung" theo Piéu 28 BLHS nim 1999 thanh céc
hinh phat chinh va cac hinh phat b4 sung. Xem: Diéu
28 BLHS nam 1999 va Piéu 32 BLHS nidm 2015.

3 Xét v& noi dung, Piéu 39 BLHS nim 2015 quy
dinh v& hinh phat t0 chung than khéng c6 stra ddi, bd
sung gi so Véi quy dinh tai Diéu 34 BLHS nam 1999,
nhung xét vé mat ky thuat lap phap thi Diéu 39
BLHS nam 2015 thay cum tu “ngwoi chua thanh
nién” thanh cum tir “nguoi duéi 18 tuéi”.

4 Xét v& noi dung, Piéu 42 BLHS nim 2015 quy
dinh v& hinh phat cAm cu trG van giit nguyén quy
dinh nhu Didu 37 BLHS nam 1999, nhung vé mit ky
thuat 1ap phép thi thay tir “va” thanh tir “hodc” dé
dung véi ndi dung quy dinh cua hinh phat “Cam cuw
trd 1a bugce nguoi bi két an phat ni khong dwot tam
tri hogc thurong tr ¢ mét sé dia phwong nhat dinh”.

3
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1. Piém méi vé hinh phat tién (Piéu 35)

Phat tién vira 1 hinh phat chinh vira 1a
hinh phat b6 sung déi véi nguoi pham toi.
Déi véi hinh phat bd sung, khoan 2 Diéu 35
BLHS nim 2015 ké thira day du quy dinh
tai khoan 2 Piéu 30 BLHS nam 1999. Riéng
phat tién 1a hinh phat chinh 4p dung ddi Véi
ngudi pham toi ¢6 nhiing sira doi, b6 sung
maoi sau:

- Mé rong pham vi 4p dung phat tién 1a
hinh phat chinh d6i voi nguoi pham toi,
khoan 1 Diéu 35 BLHS nim 2015 quy dinh:

“]. Phat tién dwoc &p dung 1a hinh phat
chinh doi Véi cdc trwong hop sau ddy:

a) Nguwoi pham tgi it nghiém trong,
pham téi nghiém trong do B¢ ludt nay quy
dinh;

b) Nguwoi pham téi rat nghiém trong
xam pham trdt tw quan Iy kinh té, moi
truwong, trat tw cébng cgong, an toan cong
céng va mét sé tgi pham khac do Bé lugt
nay quy dinh”.

So véi quy dinh tai khoan 1 Diéu 30
BLHS nam 1999 vé hinh phat tién®, khoan 1
Piéu 35 BLHS nam 2015 da mé rong pham
vi &p dung phat tién Ia hinh phat chinh dbi
vé6i ngudi pham toi. Cu thé:

+ M¢ rong loai toi pham dé ngudi pham
t6i duoc ap dung hinh phat tién. Theo do,
phat tién 1a hinh phat chinh khéng chi dugc
&4p dung d6i véi nguoi pham toi it nghiém
trong nhu trong quy dinh tai Biéu 30 BLHS
nim 1999, ma con duoc &p dung ddi Voi
ngudi pham toi nghiém trong, toi rat
nghiém trong.

5 Khoan 1 Piéu 30 BLHS nam 1999 quy dinh: “Phat
tien duoc &p dung 1a hinh phat chinh doi véi nguoi
pham téi it nghiém trong xam pham trgt te quan ly
kinh té, trat tir cong cong, trdt ti quan ly hanh chinh
va mét sé tgi pham khac do Bé ludt nay quy dinh”.

4

+ Piéu 30 BLHS nam 1999 quy dinh
giéi han &p dung hinh phat tién 1a chi déi
v&i ngudi pham toi it nghiém trong thuoc
cac nhom toi xam pham trat tu quan ly kinh
té, trat ty cdng cong, trat tu quan ly hanh
chinh va mét sé toi pham khéc do Bo luat
nay quy dinh con Diéu 35 BLHS nim 2015
da mo rong gioi han nay theo hudng:

* Ap dung phat tién 1a hinh phat chinh
khong bi gigi han vé nhom toi pham; chi
can trong diéu luat trong tmg co quy dinh
phat tién 1a hinh phat chinh thi ngudi pham
t6i ¢6 thé dugc ap dung hinh phat tién.

* P6i véi nguoi pham toi rat nghiém
trong giéi han vé& nhém toi pham ma nguoi
pham toi thuc hién dé duoc &p dung hinh
phat tién 1a mot trong cac nhom toi xam
pham trat tu quan Iy kinh té, méi truong,
trat tu cdng cong, an toan céng cong va mot
s6 toi pham khac do BLHS quy dinh®.

- Thay ddi mot s tir, cum tir tai khoan 3
Piéu 35 BLHS nam 2015: Khoan 3 Diéu 35
BLHS nam 2015 thay cum to “tuy theo”
thanh “can cir vao”, thay cum tir “nghiém
trong” thanh “nguy hiém”’. Viéc thay doi
nay la chinh xéac, phu hop va dam bao su
thdng nhéat véi cac quy dinh khéc trong
BLHS. Bé quyét dinh hinh phat tién ciing
nhu muc tién phat ddi véi nguoi pham toi,
tda an phai dwa vao cac cin ctr quyét dinh
hinh phat tai Biéu 50 BLHS nam 2015 va
mot trong nhimg can cir nay 1a “cdn nhdc
tinh chdt va mite dé nguy hiém cho xa hgi
cua hanh vi pham tgi 8.

& Piém b khoan 1 Diéu 35 BLHS nam 2015.

7 Khoan 3 Diéu 30 BLHS nim 1999 quy dinh: “Miic
phat tien duroc quyét dinh tly theo tinh chat va mic
d¢ nghiém trong cua téi pham duwoc thuc hién, dong
thoi...”. Khoan 3 Piéu 35 BLHS niam 2015 quy
dinh: “Murc tien phat duoc quyét dinh cdn cir Vao
tinh chat va mite dg nguy hiém cua téi pham, dong
thoi... ”.

8 Xem Diéu 50 BLHS nim 2015.
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- Thé thac thi hanh hinh phat tién:
Khoan 4 Piéu 30 BLHS nim 1999 quy
dinh: “Tién phat c6 thé dwroc nép mét lan
hodc nhiéu lan trong thoi hgn do tda an
quyét dinh trong ban dn”. Quy dinh nay tao
diédu kién thuan loi dé ngudi pham t6i c6 thé
thi hanh hinh phat tién trén thuc té. Tuy
nhién, Piéu 35 BLHS nam 2015 di bo quy
dinh nay. Do d6, c6 thé thay, bén canh diém
tién bo nhu mé rong pham vi quy dinh va
&p dung phat tién 1a hinh phat chinh déi voéi
nguoi pham toi thi viéc BLHS nam 2015 bo
quy dinh thé thic chdp hanh hinh phat tién
la mot han ché. Vi vay, dé dam bao viéc thi
hanh hinh phat tién ciing nhu dé tranh tinh
trang ngudi bi két an cd tinh day dua, chay
y khéng chiu nop phat, 1am giam hiéu qua
cta hinh phat tién trén thuc té, tac gia cho
rang Diéu 35 BLHS nam 2015 can bd sung
thém khoan 5 dé quy dinh vé cach thac thi
hanh hinh phat tién theo hudng twong tu
nhu quy dinh tai khoan 4 Diéu 30 BLHS
nim 1999. Ngoai ra, ciing nhu Diéu 30
BLHS niam 1999, Biéu 35 BLHS nam 2015
van con thiéu ving co ché dam bao cho viéc
thi hanh hinh phat tién trén thyc té trong
truong hop ngudi pham toi ¢d tinh chay y,
khéng chiu nop phat.

2. Piém méi vé hinh phat cai tao
khong giam giir (Piéu 36)

- Thir nhat, BLHS nam 2015 m& rong
pham vi 4p dung hinh phat CTKGG ddi véi
nguoi pham toi: BLHS nam 1999 khong co
quy dinh riéng vé viéc ap dung hinh phat
CTKGG cho nguoi dudi 18 tudi pham toi.
Do d6, diéu kién dé duoc ap dung hinh phat
CTKGG dbi véi nguoi dudi 18 tudi pham
t6i s& nhur ngudi tir di 18 tudi tro 1én pham
t6i. Cu thé, mot trong nhiing diéu kién dé
duogc ap dung hinh phat CTKGG la loai t6i
pham ma nguoi pham toi thuc hién phai la
toi it nghiém trong hoac toi pham nghiém

trong®. Bong thoi, cin ¢t vao quy dinh tudi
chiu trach nhiém hinh sy (TNHS) tai Diéu
12 BLHS nam 1999% ¢4 thé thiy, hinh phat
CTKGG chi c6 thé duoc &p dung déi véi
nguoi tir du 16 tudi pham toi tro 1én ma
khong dugc &p dung d6i voi nguoi tir du 14
tudi dén dudi 16 tudi pham toi. Pidu nay da
thu hep pham vi dugc ap dung hinh phat
CTKGG d6i véi nguoi dudi 18 tudi pham
t6i. Khac phuc han ché nay, khoan 1 Biéu
100 BLHS nam 2015 da mo rong pham vi
&p dung i véi nguoi dudi 18 tudi pham toi
hinh phat CTKGG:

+ Déi voi nguoi tir da 16 tudi dén dudi
18 tudi: Bén canh diéu kién vé loai toi pham
ma ho thuc hién phai la toi it nghiém trong,
toi nghiém trong (twong ty nhu nguoi tir du
18 tudi trd' 1én pham toi) thi con mo rong ra
ca doi voi truong hop pham tdi rat nghiém
trong voi 16i vo y.

+ Dbi voi nguoi tir du 14 tudi dén dudi
16 tudi thi loai toi pham ma ho thuc hién l1a
toi rat nghiém trong'?.

- Thi hai, thay thé cum tir “noi thwong
tru” thanh “noi cw tru” tai khoan 1 va
khoan 2 Diéu 36 BLHS nam 2015: Néu
khoan 1 Piéu 31 BLHS nam 1999 quy dinh
mét trong nhimg diéu kién dé nguoi pham
t6i c6 thé duoc &p dung hinh phat CTKGG
la “dang cé noi lam viéc on dinh hogc co
noi thuwong trii ré rang” thi khoan 1 Biéu
36 BLHS niam 2015 di sira ddi thanh “dang
¢6 noi lam viéc én dinh hodc ¢é noi cw trii

9 Xem khoan 1 Biéu 31 BLHS ndm 1999.

10 Higu 12 BLHS nam 1999 quy dinh:

“I. Nguoi tir du 16 tugi tré 1én phdi chju TNHS vé
moi téi pham.

2. Nguoi tir du 14 téi tré lén, nhung chira di 16
tusi phai chiu TNHS vé tgi pham rdt nghiém trong
do co ¥ hodc tgi pham ddac biét nghiém trong ”.

11 Xem khoan 2 Didu 12 BLHS nam 2015 quy dinh
vé tudi chiu TNHS.
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ro rang”. Viéc thay cum tor “noi thuwong
trit” thanh “noi cur trii” d3 tao ra su thong
nhét ciing nhu thuén loi trong viéc giam sat,
cai tao, gi4o duc ngudi bi két an CTKGG.
Boi theo quy dinh tai khoan 1 Biéu 12 Luat
Cu trd nim 2006 (stra ddi, bd sung nim
2013) thi: “Noi cur trii ciia cdng dan 1a ché
o hop phdap ma ngwoi do thwong xuyén sinh
Séng. Noi cw tru cua cong dan la noi
thwong trd hodc noi tam tri...”".

Thuyc té cho thay, noi thudng tri va noi
cu tra cua mot cdng dan khong théng nhat
véi nhau. Trong khi, dac thu cua hinh phat
CTKGG la nguoi pham toi khong bi cach ly
khoi moi truong sdng binh thudng ma van
c6 thé ty cai tao, gido duc voi sy giam sat,
gitp d& cua co quan, to chic noi ho lam
viéc hodc chinh quyén dia phwong noi ho
sinh séng. Do d6, van dé dit ra 1a néu nguoi
pham t6i c6 noi thuong trd rd rang, nhung
khong thuong xuyén ¢ d6 ma lai thuong
Xuyén sinh song tai noi tam trd thi tda an c6
thé ap dung hinh phat CTKGG déi véi ho
hay khéng? Chinh quyén noi thuong tri hay
noi tam tri s& gidm sat, gido duc nguoi
pham ti? Mt khéc, néu khoan 1 Piéu 31
BLHS nam 1999 doi hoi diéu kién nguoi
pham t0i phai c¢6 noi thuong tra rd rang thi
tda an sé& rat kho ap dung hinh phat CTKGG
cho ngudi nude ngoai va ngudi khdng quéc
tich pham toi. Bong thoi, twong tu khoan 1,
khoan 2 Piéu 36 BLHS niam 2015 ciing thay
d6i cum tir “noi thuong trii” thanh “noi cur
tru” tuong Gng.

- Thir ba, stra doi thuat ngir tai khoan 2
Diéu 36 BLHS nam 2015: Khi quy dinh vé
thé thirc chap hanh hinh phat CTKGG, néu
khoan 2 Piéu 31 BLHS nam 1999 sir dung
thuat ngit “chinh quyén dia phuwong” thi
khoan 2 Piéu 36 BLHS nam 2015 da thay
thé bang cum tir “Uy ban nhan dan cdp
xa”. Viéc sira d6i nay tai khoan 2 Piéu 36

6

BLHS nam 2015 di xac dinh cu thé cha thé
thi hanh hinh phat CTKGG.

- Tht tu, quy dinh bd sung ddi twong
dugc mién nghia vu khau trir thu nhap dé
sung quy nha nudc: Ngoai han ché tu do
cua nguoi pham t6i thi hinh phat CTKGG
con tudc bd mot phan tai san cua ho théng
qua quy dinh khau trir mot phan thu nhap tur
5% dén 20% dé sung quy nha nuéc. Bén
canh quy dinh “Trong trirong hop dac biét,
tda an c6 thé cho mién viéc khau trir thu
nhdp, nhung phai ghi rd ly do trong bdn
dn” (nhu khoan 3 Piéu 31 BLHS nim
1999), khoan 3 Piéu 36 BLHS nam 2015
con quy dinh bo sung “Khéng khau trir thu
nhdp doi Véi nguoi chap hanh én la nguoi
dang thuc hién nghia vu quan su”. Quy
dinh nay 1a pht hop bai ngudi chap hanh an
la nguoi dang thuc hién nghia vu quan su
khoéng c6 thu nhap hang thang ma chi cé
mot khoan phu cap tiéu vit dé phuc vu cho
nhu cau sinh hoat c& nhan.

- Thir ndm, cach thirc khau trir thu nhap
ctia ngudi bi két &n CTKGG: Khoan 3 biéu
31 BLHS nam 1999 chi quy dinh khau trir
thu nhap tir 5% dén 20% cua nguoi bi két an
dé sung quy nha nuéc ma khong quy dinh
cach thac khau trir 1a thu nhap hang thang,
hang nam cuia nguoi pham téi hay trong
sudt thoi gian nguoi bi két an chap hanh
hinh phat. Dong thoi, khoan 3 Piéu 31
BLHS nam 1999 ciing khong quy dinh r6 la
khau trir mot 1an hay nhiéu lan. Tuy nhién,
khoan 3 Piéu 36 BLHS nam 2015 di khac
phuc duoc han ché nay khi bé sung quy
dinh cach thiec khiu trir thu nhap déi véi
ngudi bi két an CTKGG dugc thuc hién
hang thang “Viéc khau trir thu nhdp duroc
thuc hién hang thang”.

- Tht s&u, bd sung nghia vu thyc hién
mot s6 cong viéc lao dong phuc vu cong
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ddng trong thoi gian CTKGG: Pé tang tinh
gido duc, cai tao cua hinh phat CTKGG,
khoan 4 Piéu 36 BLHS nam 2015 quy dinh,
nguoi bi phat CTKGG khong c6 viéc lam
hodc bi mét viéc 1am trong thoi gian chap
hanh hinh phat CTKGG thi phai thuc hién
mot s6 cong viéc lao dong phuc vu cong
ddng trong mot thoi han nhat dinh. Bdng
thoi, khoan 4 Piéu 36 BLHS nim 2015
cling xac dinh cy thé thoi gian lao dong
phuc vu cong dong 1a khdng qua 4 gio trong
mot ngay va khong qua 5 ngay trong mot
tuan. Bén canh do6, xuat phat tir nguyén tic
nhan dao, diéu luat cling quy dinh ré khong
ap dung bién phap lao dong phuc vu cong
dong dbi phu nir dang c6 thai hoic dang
nudi con dudi 06 thang tudi, ngudi gia yéu,
ngudi bi bénh hiém ngheo, nguoi khuyét tat
nang hoic khuyét tat dic biét ning.

- Tha bay, Piéu 31 BLHS nidm 1999 chi
quy dinh nghia vu khau trir thu nhap va mot
s6 nghia vu theo quy dinh vé CTKGG thi
khoan 4 Piéu 36 BLHS nam 2015 con bo
sung thém quy dinh vé nghia vu cia nguoi
bi két an CTKGG ngay trong diéu luat:
“Nguwoi bj két an CTKGG phdi thuc hién
nhitng nghia vu quy dinh tai Ludt Thi hanh
an hinh su”.

- Tht tam, thoi han CTKGG déi voi
ngudi dudi 18 tudi pham tdi trong truong
hop tong hop hinh phat: BLHS nam 2015
bén canh viéc ké thira quy dinh cia BLHS
nim 1999 vé thoi han CTKGG déi voi
ngudi dudi 18 tudi pham maot toi 1a khong
qua mot phan hai thoi han ma diéu luat quy
dinh — tic khong qua 1 nam 6 thang
CTKGG™ thi con c6 mot diém méi tién bo
hon so v6i BLHS nam 1999 khi quy dinh vé
thoi han cua hinh phat CTKGG ddi voi

12 Xem Diéu 73 BLHS nam 1999, khoan 2 Diéu 100
BLHS nim 2015.

ngudi dudi 18 tudi trong truong hop pham
nhiéu t6i va c6 nhiéu ban an'®. Theo do,
trong truong hop pham nhiéu toi, khoan 1
Diéu 103 BLHS nim 2015 quy dinh: “Néu
hinh phgt chung 1a CTKGG thi muc hinh
phat cao nhdt duwoc &p dung khéng qua 3
nam” va trong trudng hop tong hop hinh
phat CTKGG ddi véi ngudi dudi 18 tudi ¢o
nhiéu ban an dugc quy dinh tai Diéu 104:
“Hinh phat chung khong dwoc vuot qUa
muzc hinh phat cao nhdr quy dinh tai Biéu
103 cua B¢ lugt nay ™.

Bén canh nhimg diém mai tién bo trén,
c6 thé thay, tuong ty nhu BLHS nam 1999,
BLHS nam 2015 ciing nhu Luat Thi hanh
&n hinh sy nam 2010 chwa c6 quy dinh vé
viéc xur 1y nguoi bi két an CTKGG c¢b tinh
trén tranh viéc chap hanh an. Chinh viéc
thiéu co ché dé xir Iy nguoi chap hanh an vi
pham nghia vy trong qué trinh chap hanh an
da phan nao lam giam hiéu qua caa hinh
phat CTKGG trén thyc té.

3. Piém méi vé hinh phat tu c6 thoi
han (Piéu 38)

- Thir nhét, khai niém hinh phat t0 c6
thoi han: Néu Piéu 33 BLHS nam 1999 quy
dinh “TU ¢6 thoi han 14 bugc nguroi bi két
an phdi chap hanh hinh phat tgi trai giam
trong mét thoi hgn nhdr dinh” thi Piéu 38
BLHS nim 2015 dugc sira d6i thanh “Td ¢6
thoi han 1a bude nguoi bi két an phdi chap
hanh hinh phat tai co s¢ giam gi# trong
mét thoi han nhdt dinh”. Viéc thay cum tir
“trai giam” thanh “co s¢ giam gii” trong
dinh nghia vé hinh phat t0 c6 thoi han la
hoan toan phu hop véi quy dinh cia Luat
Thi hanh an hinh sy ciing nhu thyc tién t6

13 BLHS nam 1999 khong quy dinh vé tong hop hinh
phat CTKGG trong truong hop nguoi duci 18 tudi
pham nhiéu toi va cé nhiéu ban an.
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chirc thi hanh an phat ti cia nuéc ta**. Bai
theo quy dinh caa Luat Thi hanh an hinh sy,
viéc thi hanh hinh phat tu c6 thoi han khéng
chi 1a budc ngudi bi két an phai chap hanh
hinh phat tai trai giam nhu quy dinh cua
BLHS nam 1999, ma con bao ham ca
truong hop budc ngudi bi két an phai chap
hanh hinh phat tai co s¢ giam gitt khac nhu
trai tam giam, nha tam git.

- Tha hai, thu hep pham vi &p dung hinh
phat t0 ¢6 thoi han: Khoan 2 Biéu 38 BLHS
nam 2015 da thu hep pham vi &p dung hinh
phat tu cé thoi han theo huéng khéng éap
dung hinh phat ti ¢6 thoi han ddi véi nguoi
lan ddu pham toi it nghiém trong do vo y va
c6 noi cu tra rd rang. Quy dinh nay tai
khoan 2 Piéu 38 BLHS nam 2015 1a su cu
thé hoa cta chu truong duoc néu tai Nghi
quyét s6 48-NQ/TW va Nghi quyét s 49-
NQ/TW cua B Chinh tri: "Bé cao hiéu qud
phong ngura va tinh hwong thién trong viéc
xw Iy nguoi pham tgi. Giam hinh phat tu,
m¢ réng ap dung hinh phat tién, hinh phat
cdi tgo khdng giam giir doi véi mét sé logi
toi pham™ .

4. Piém méi vé hinh phat tir hinh
(Piéu 40)

biéu 40 BLHS nim 2015 quy dinh vé
hinh phat tr hinh bén canh ké thira quy dinh
tai Piéu 35 BLHS nam 1999 thi con c6
nhiing sira ddi, b6 sung voi chu truong han
ché quy dinh, &p dung va thi hanh hinh phat
tar hinh d6i voi ngudi pham toi:

- V& gi6i han cac nhom toi pham bi ap
dung hinh phat tr hinh: Khoan 1 Biéu 40
BLHS nam 2015 tiép tuc khang dinh tt hinh
la hinh phat dic biét chi 4p dung ddi V6i
nguoi pham toi dac biét nghiém trong nhu
Piéu 35 BLHS nam 1999, ddng thoi bd
sung thém quy dinh xac dinh rd pham vi ap

14 Xem Diéu 26 Luat Thi hanh an hinh sy nim 2010.

8

dung hinh phat ti hinh cho cac nhom toi
pham cu thé. Theo d6, khoan 1 Piéu 40
BLHS nim 2015 quy dinh chi c¢6 thé ap
dung hinh phat tir hinh d6i v6i nim nhém
toi pham la cac toi xdm pham an ninh quéc
gia, cac toi xam pham tinh mang con nguoi,
cac toi pham vé ma tly, céc toi pham tham
nhiing va mot sé toi pham dic biét nghiém
trong khac do BLHS quy dinh.

- Vé bo sung ddi twong khong bi ap
dung hinh phat ti hinh: Bén canh viéc quy
dinh khéng &p dung hinh phat tir hinh dbi
Vv6i ngudi dudi 18 tudi khi pham toi, phu nix
c6 thai, phu nit dang nuéi con dudi 36 thang
tu6i nhu Diéu 35 BLHS nam 1999 thi khoan
2 Piéu 40 BLHS nam 2015 b sung thém
dbi tuong khéng bi ap dung hinh phat tu
hinh 1a d6i véi “ngueoi dii 75 tudi tro 1én khi
pham tgi hoac khi xét xu”.

- V& bo sung d6i tuong khdng bi thi
hanh an tuo hinh: Ngoai quy dinh khong thi
hanh an tir hinh d6i voi phu nir ¢6 thai, phu
nit dang nudi con dudi 36 thang tudi nhu
BLHS nam 1999, khoan 3 Diéu 40 BLHS
nam 2015 b6 sung thém quy dinh khong thi
hanh &n tt hinh ddi v6i ngudi da 75 tudi tro
1én; nguoi bi két an tir hinh vé Toi tham o
tai san hoic Toi nhan hdi 16 néu sau khi bj
két an da chu dong nop lai it nhat ba phan tu
tai san tham 6, nhan héi 16 va hop téac tich
cuC Voi co quan chirc nang trong viéc phat
hién, diéu tra, xur ly toi pham hoic lap cong
I6n (diém b va diém c khoan 3 Dbiéu 40
BLHS nam 2015). Trong truong hop nay,
hinh phat tir hinh dwoc chuyén thanh to
chung than.

5. Piém méi vé hinh phat twéc mét so
quyén cong din (Diéu 44)

Bén canh viéc ké thira Biéu 39 BLHS
nam 1999, Diéu 44 BLHS nam 2015 khi quy

(Xem tiép trang 20)



QUYEN CO NGUOI BAO CHUA VA QUYEN IM LANG
TRONG PHIEN TOA TRANH TUNG

V& Minh Ky
V& Hong Phuwong™

Tom tat: Bai viét gidi thieu Vé nguon goc va dac trung co ban cua phién toa tranh
tung trong mai lién h¢ voi quyén cé nguwoi bao chira va quyen im lang; phan tich phap
ludt Viét Nam vé vin dé nay, tir @6, dwa ra mét sé kién nghi hoan thién.

Abstract: This paper introduces the origin and main characters of an adversarial
trial in connection with right to an attorney and right to silence. It then analyses
Vietnamese law on this issue and makes recommendations to improve the law.

1. T6 tung tranh tung: Ngudn géc va
dac trung co ban

T6 tung tranh tung (adversarial trial)
cing véi td tung thim van (inquisitorial
trial) 12 hai hé thong t6 tung hinh sy co ban
trén thé gigi. Hién nay, hau nhu khéng co
mot qubc gia ndo theo mot mo hinh td tung
thuan tranh tung hoic thuan tham van, ma
déu c6 su pha tron gitra hai md hinh nay véi
su chiém wu thé cia moét md hinh nhat
dinh!. Vé co ban, cac nuéc theo hé thong
thong luat (common law) thudng theo dudi
nhiéu dic diém cua t6 tung tranh tung, trong
khi t tung tham van thuong chiém wu thé ¢
cac nudc theo hé thdng dan luat (civil law)?.

Sy xuat hién cua hé thong tb tung tranh
tung ¢ nguon gdc so khai tir nude Anh vao
thé ky XVI, véi su khai dau la nhitng phién

“Vién kiém sat nhan dan quan Ninh Kiéu, Tp. Céan
Tho.

“* ThS., Trudng Dai hoc Can Tho.

1 Perter J. van Koppen & Steven D. Penrod,
Adversarial Versus Inquisitorial Justice:
Psychological Perspectives on Criminal Justice
System, Kluwer Academic/Plenum Publisher, New
York, 2003, p.4.

2 LawTeacher, Inquisitorial And Adversarial System
Of Law, https://www.lawteacher.net/free-law-essays
[constitutional-law/inquisitorial-and-adversarial-syst
em-of-law-constitutional-law-essay.php, truy cép
10/12/2017.

toa khong co luat su (lawyer-free criminal
trial), hay con dugc mo ta la nhirng “cudc
cai va” (altercation). Trong nhirng phién toa
nay, ca bén budc toi va bén bi budc toi déu
khong dugc dai dién baoi cac luat su chuyén
nghiép, ma ho phai tu ding tai toa dé bao vé
cho ly 1& caa minh®. Tuy nhién, tai cac
phién toa vé toi phan qudc (treason trials),
bén budc toi cua Hoang gia dugc dai dién
boi cac luat su chuyén nghiép, nguoc lai,
bén bi budc toi lai khdng co quyen tham van
cac luat su trong qua trinh t6 tung. Chinh vi
diéu nay da day Ién nhitng lo ngai vé tinh
cdng bang trong phién tda. Do do, Pao luat
nam 1696 vé phién toa xét xur toi phan qudc
nam 1696 - Treason Trial Act da cho phép
nhiing bi cdo trong cac phién toa nay dugc
quyén tham van luat su trong t6 tung. Diéu
nay tao nén sy cdng bang giita hai bén trong
phién toa, va lap nén mo hinh so khai ctua
phién toa tranh tung®.

Su xuét hién cua luét su chuyén nghi¢p
dai dién cho hai bén budc toi va g toi trong
céc phién toa vé toi phan qudc da mo ra co
hoi tiép can cac phién toa xét xu cac toi
pham thong thuong cua cac luat su chuyén

3 John H. Langbein, The Origins of Adversary Criminal
Trial, Oxford University Press, 2003, p.10-13.

4 John H. Langbein, The Origins of Adversary
Criminal Trial, p.98-99.
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nghiép. Theo thoi gian, cac tham phén ciing
dan chap nhan sy xuat hién cua luat su
chuyén nghiép dai dién cho ca hai bén trong
cac phién toa nay. Dau tién 1a cac phién toa
Xét xtr trong toi (felony), sau d6 dan mg
rong dén tit ca céc loai toi pham®. Bén cubi
thé ky XVII1, md hinh phién toa tranh tung
tai Anh di bat dau hoan thién véi nhiéu dac
diém tuong dong véi phién toa tranh tung
hién dai.

Nhu vay, mot cach khéi quat, té tung
tranh tung duoc hiéu 1a mot cudc dau tai
phién toa gitta hai bén (budc toi va go toi)
va mdi bén déu c6 quyén va co hoi ngang
nhau trong viéc trinh bay y kién va dua ra
chiing cir cho Toa an xem xét%. Theo do,
yéu té quan trong nhat cua té tung tranh
tung 12 sy can bang gitra bén budc toi va
bén bao chita trong viéc tim kiém va trinh
bay chang cir cho luan diém caa minh. Su
can bang nay khdng chi doi héi sy binh
dang vé quyén va nghia vu phap Iy cua mdi
bén, ma con doi hoi trinh do, kién thic, k§
ning cua cac bén ciing phai twong dong.
Trong mé hinh nay, nhiém vu thu thap, trinh
bay chuang cur tai phién toa hoan toan thudc
vé phia cong té (cong té vién) va phia bao
chira (nguoi bao chira). Tham phan va hoi
tham (hoc bodi tham doan) chi dong vai trd
bi dong, 12 mot trong tai dé nghe va xem xét
chiing cir gitra cac bén va dua ra phan
quyét, cht khong tham gia dén qua trinh tim
kiém ching cir ¢é chung minh sy that.

Co6 thé thay rang, cong ly 1a muc tiéu
hudng dén ciia moi hé théng té tung hinh sy,
bao gom tb tung tranh tung va té tung tham
van. Tuy nhién, khai niém cong ly trong méi

> John H. Langbein, The Origins of Adversary
Criminal Trial, p.106.

® Black’s Law Dictionary, What is Adversarial Trial,
http://thelawdictionary.org/adversary-trial/, truy cép
12/12/2017.
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hé théng lai c6 su khéc biét nhat dinh. Trong
hé thong t6 tung tham van, cong ly hudng
dén viéc 1am rd su that khach quan cua vu
an, ké pham toi bi trieng phat, cling nhu
nguoi VO toi duoc ty do. Nguoc lai, trong
quan diém cua tb tung tranh tung, cong ly
chi dat duoc khi hai bén (budc toi va go toi)
duoc trao vi tri binh ding dé ching minh ly
I& caa minh’. Con viéc tim ra sy that cua vu
an khong phai 1a muc tiéu cudi cung cua to
tung tranh tung, ma d6 chi 12 mot san pham
phu (byproduct), s& duong nhién xuat hién
khi hai bén: Bén budc toi va go toi thuc hién
quyén ctiia minh trong phién ta®.

T6m lai, tir co sé ngudn gbce caa td tung
tranh tung, su binh dang vé dia vi phap ly
gitta hai bén budc toi va g& toi 1a nén tang,
dic trung co ban nhat cua té tung tranh tung.

2. Quyén c6 nguwdi bao chira va quyén
im ling trong t6 tung tranh tung

Tur dic trung cua td tung tranh tung 1a
su can bang giira hai bén budc toi va ga toi,
quyén c6 nguoi bao chita cua bi céo co thé
xem la mot thanh t6 khong thé thiéu cua hé
thdng nay. Ngay nay, quyén budc toi duoc
gan chit vaoi quyén luc nha nudce, tro thanh
quyén cong td, duoc thuc thi bai nhiing
cong té vién (kiém sat vién) c6 trinh do,
kién thac va kinh nghiém trong linh vuc
phap ly. C6 thé noi, dai dién quyén luc nha
nudc thuc hién quyén cong té 1a nhiing luat
su chuyén nghiép.

Pé c6 thé can bang vai sy chuyén
nghiép cta bén buodc toi, quyén cé ngudi
bao chira cua nguoi bi budc ti da dugc ghi
nhan nhu 13 mot quyén con ngudi co ban tai

" Hans F.M. Crombag, Adversarial or Inquisitorial:
Do we have a choice?, in Perter J. van Koppen &
Steven D. Penrod, Adversarial versus Inquisitorial
Justice, p.23-24.

8 John H. Langbein, The Origins of Adversary
Criminal Trial, p.333.



QUYEN CO NGUO1 BAO CHUA...

cac nuéc theo hé thng té tung tranh tung®.
Theo d6, néu mot ngudi bi dua vao mot quy
trinh t6 tung hinh sy, thi anh ta c6 quyén
tham van véi nguoi bao chira (thuong 1a
luat su) vao bat ky IGc nao caa quy trinh té
tung. Mat khac, néu ngudi do khong du kha
ning tai chinh dé tu thué mot luat su, thi
nha nudc c6 nghia vu phai chi dinh mot luat
su dé hd tro phap 1y cho ngudi d6. Nhu vay,
bang viéc tu thué hoic duoc nha nudc hd
tro thi ngudi bi budc toi déu cé quyén dugc
tham vén va dai dién bai mot luat su chuyén
nghiép dé binh dang voi bén cong td.

Quyén im lang ciing déng mot vai tro
quan trong trong viéc duy tri sy can bang
gitra hai bén buoc toi va go toi trong phién
tda tranh tung. Téi cao phép vién Hoa Ky
ting dénh gia rang, quyén khdng tu bugc toi
la mot tru cot can thiét (essential mainstay)
cua hé thong té tung tranh tung®®. Vé mat ly
luan, quyén khdng tu budc toi duoc xem la
quyén im ling theo nghia hep'*

Vai tro cua quyén im lang trong phién
toa tranh tung thé hién ¢ chd quyen nay bao
dam rang bi cao, nguoi ¢ vi thé yéu hon ca
vé dia vi phap 1y ciing nhu kién thic phap
luat so vé6i dai dién bén budc toi, cd thé ¢ vi
tri bi dong hoan toan ma khong phai dua ra
bat ky loi bao chita hodc loi khai nao tiém
an rai ro bugc toi chinh minh. Tur do, viéc

9 Tu chinh an thir 6 cua Hién phap Hoa Ky; biéu 37
Hién phap Nhat Ban déu dam bao quyén co nguoi
bao chira, néu nguoi d6 khong thé tu thué nguoi bao
chira thi nha nudc sé chi dinh va chiu chi phi cho
cdng viéc bao chira do.

10 Nguyén van: “The privilege against self-
incrimination-the  essential mainstay of our
adversary system-...”. Tham khao tai an I¢ Miranda
v. Arizona, 384 US 436 (1966), https://supreme.
justia.com/cases/federal/us/384/436/case.html, truy
cap 16/12/2017.

11 Xem thém: V& Minh Ky, Quyén im lgng va hanh
Vi tw bugc tgi trong té tung hinh si: Cach tiép cdn
cua Hoa Ky va kinh nghiém cho Viét Nam, Tap chi
Nha nuéc va Phép luat, 2017, sb 9 (353), tr.27-32.

gd toi chi la cong viéc cua nguoi bao chira,
va thiét 1ap nén vi thé binh dang gitta bén
gd toi va bén budc toi trong phién toa hinh
su. Mat khéc, trong moi quan hé véi nguyén
tic suy doan vo toi thi quyén im ling dit ra
trach nhiém chiing minh t6i pham thudc vé
co quan tién hanh t6 tung con bi cdo cd
quyén nhung khong budc phai ching minh
14 minh vo toi*?

M&bi lién hé gitra quyén co ngudi bao
chira va quyén im lang Ia moi quan hg mang
tinh chat twong hd, maot quyen khong thé
duoc thuc hién tot néu thiéu vang quyén con
lai va ching cung nhau gop phan tao nén
phién toa tranh tyng. Mot mat, quyén co
ngudi bao chira 1a didu kién can phai co dé
quyén im lang c6 thé thuc hién hiéu qua,
boi 1€ trong mot phién toa khong c6 nguoi
bao chita va bi cao phai tu bao chira, thi su
im lang cua bi cdo chang khac nao la sy tur
bé moi co hoi bao chira cho ban than trudc
su buoc toi. Vai su hién dién cua ngudi bao
chira tai phién toa, nguoi bi bugc toi mai céd
thé thuc hién quyén im ling cia minh va
giao toan b viéc bao chira cho luat su bién
ho®. O chiéu nguoc lai, quyén c6 ngudi bao
chira c6 thé sé& tré nén vo nghia néu bi céo
khéng c6 quyén giir im lang. Bai I8, quyén
c6 ngudi bao chita 1a nham tao nén sy can
bang giita hai bén budc toi va g& toi, néu
nguoi bi budc toi c6 nghia vu nhan téi hoac
khai béo vé cac thong tin bat loi thi sy can
bang d6 von di da khong con ngay tir dau,
su tham gia cua ngudi bao chira ciing khong
mang lai nhiéu tac dung.

12 Nguyén V& Linh Giang, Quyén im lgng trong to
tung hinh si, Tap chi Nha nudc va Phap luat, 2016,
s6 12 (344), tr. 3-6.

13 Xem: R. H. Helmhols, Charles M. Gray, John H.
Langbein, Eben Moglen, Henry E. Smith and Albert
W. Alschuler, The privilege against self-
incrimination: its origins and development, Chicago
& London, The University of Chicago Press, 1997,
p.83.
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Nhu vay, trong mot phién toa tranh
tung, quyén c6 ngudi bao chira va quyén im
ling 12 hai yéu té can phai co. Pdng thoi,
day ciing 14 hai quyén c6 mdi quan hé bd
trg, twong hd 1an nhau. Su thiéu ving mot
trong hai quyén trén s& khéng thé tao nén
mot phién toa tranh tung nhu y nghia cua no.

3. Quyén ¢6é ngudi bao chira va quyén
im liang trong phién toa tranh tung tai
Viét Nam

Tai Viét Nam, Bo luat T4 tung Hinh sy
2015 (Bo luat TTHS 2015) lan dau tién ghi
nhan nguyén tic “tranh tung trong xét xu
dugc bao dam” nhu 1a mot trong cac nguyén
tic co ban cua té tung hinh su*. Theo do,
phién toa tranh tung tai Viét Nam da bo
sung nhitng quy dinh nham tap trung vao
hai yéu té 1 su binh ding giira cong tb - bao
chita, va su chl trong vao dién bién tai
phién toa hon 13 nhitng gi duoc thé hién
trong hd so vu an. Thir nhét, phia cong té va
phia bao chita déu c6 quyén binh ding trong
viéc dua ra ching ctr, danh gia ching cu,
dua ra yéu cau dé 1am rd su that khach quan
cia vy an. Bong thoi, Bo luat TTHS 2015
cling ghi nhan quyén thu thap va gisi thiéu
chiing ¢t cua nguoi bao chital®. Tha hai,
d6i voi sy chd trong vao dién bién phién
toa, Didu 26 Bo luat TTHS 2015 quy dinh
ban an, quyét dinh cua tda &n phai “can cu
vao két qua kiém tra, danh gia chting ct va
két qua tranh tung tai phién toa”, tic su
Kiém tra danh gia chiring cir va su tranh tung
tai phién toa la co so chinh yéu cua ban &n
chtr khéng chi 1a cac ching cir ¢d trong hd
so da duoc thu thap trong giai doan diéu tra,
truy td.

Mt khéc, quyén im lang va quyén co
nguoi bao chira tai phién toa cling da dugc
ghi nhan. Theo do, bi cao tai phién toa co

1 Piéu 26 Bo luat TTHS 2015,
1 Piéu 73 B¢ luat TTHS 2015,
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quyén “ty bao chita, hoic nhd ngudi bao
chita” va quyén “khong budc phai dua ra 1oi
khai chdng lai chinh minh hoic bugc phai
nhan minh c6 toi”e.

Dbi v6i quyén co ngudi bao chira, tai
Viét Nam cling nhu tai nhiéu nudc, day la
quyén mét quyén mang tinh chat lya chon.
C6 nghia 13, bi c&o c6 thé lya chon giita viéc
tu bao chira hoac nho nguoi khac bao chira.
VAn dé 1a néu tai cac nudc sy lya chon chi
don thuan do y chi ca nhan cua bi cdo quyét
dinh, thi tai Viét Nam tinh trang tai chinh
ctia bi céo ¢ thé anh huong dén quyét dinh
nay. No6i cach khéac, nhitng bi cao khéng du
tai luc dé thué dich vu tir luat su s& budc
phai tw minh bao chita. Chi mét s it truong
hop ma bi cao dugc chi dinh ngudi bao
chira boi co quan t6 tung’. Hé qua 1a trén
thuc té, chi c6 khoang 20% sé lugng cac vu
an dugc xét xuir cd sy tham gia cua nguoi
bao chiral®. Diéu nay ddng nghia voi viéc
hon 80% cac phién toa, bén budc to1 duogc
dai dién boi nhiing kiém sat vién c6 kién

16 Piém g, diém h khoan 2 Piéu 61 Bo luat TTHS
2015.

17 Khoan 1 Diéu 76 Bo luat TTHS 2015 quy dinh chi
trong hai trudng hop cu thé ma Nha nudc chi dinh
ngudi bao chira. Mot, bi co bi xét xur vé toi ma
khung hinh phat cao nhit 14 20 nam t, chung than
hoic tr hinh. Hai, nguoi bi budc t6i ¢6 nhuoc diém
vé thé chat, vé tinh than, hoic nguoi dudi 18 tudi. So
v6i Bo luat TTHS 2003, Bo luat mai chi bd sung
truong hop 14 bi c4o bi xét xir vé toi ma khung hinh
phat cao nhit 1 20 ndm tu hodc chung than.

18 | & Hitu Thé, Pd Van Puong, Nguyén Thi Thay,
Nhiing vén dé 1y lugn va thuc tién cdp bach cia viéc
d6i méi thi tuc t6 tung hinh su ddp 1ing yéu cau cdi
cdch tw phap, Nxb. Chinh tri qudc gia, Ha Noi, 2013,
tr.177.

Mot thong ké khac ciia Hoi dong nhan quyén Lién
hop qudc dua ra sb liéu dang lo ngai hon khi chi c6
khoang 9% dén 11% s6 ngudi bi budc toi duoc dai
dién béi nguoi bao chita. Xem thém tai Universal
Periodic Review - Vietnam, Compilation of UN
Information, 2014, paragraph 47, page 9, accessed
29 August 2017, http://www.ohchr.org/EN/HRBO
dies/UPR/Pages/VVNIndex.aspx.



QUYEN CO NGUO1 BAO CHUA...

thuc va kinh nghiém phép ly, con phia bén
kia chi 12 nhitng bi céo khéng hiéu biét
nhiéu vé phép luat. Néu tinh trang nay tiép
dién thi khé cé thé coi nhiing phién toa tai
Viét Nam la phién toa tranh tung.

Déi vai quyén im lang, xét vé mat cau
chit, bi cdo chi c6 quyén khong tu budc toi
cha khong phai mot quyén im lang tuyét
d6i. C6 nghia 13, bi cdo chi cé thé tir chéi tra
l6i nhitng cau hoi ma cau tra loi c6 kha
nang chdng lai ho, con nhiing cau hoi khac
thi bi cao khong dugc phép gitr im lang.
Vin dé ¢ day 1a, luat quy dinh bj céo co
quyén tir chdi dua ra 10i khai chdng lai
minh, nhung lai khong quy dinh vé quy
trinh xac dinh loai cau tra 16i nao c6 thé
tiém an nhiing thong tin bat loi dé 1am can
ctr cho sy tir chéi. Su map mo cd thé dan
dén hai xu huéng &p dung trong xét xtr.

Xu hudng ther nhat, di co tién 18, 1a
duong nhién chip nhan moi cau tra 15i ma
bi céo tir chdi déu chua dung thong tin bat
loi, tac 12 chap nhan cho bi cdo mot quyén
im lang tuyét d6i ma khdng can chiing minh
tinh bt lgi cua cau tra 16i'°. Xu hudng nay
cling duoc thira nhan rong réi trén thé giai,
vi du tai Hoa Ky thi bi cao, ciing nhu nguoi
bi bugc toi ndi chung c6 quyén im lang
tuyét dbi trong toan bo qua trinh t6 tung?

¥ Vu 4n Truong Hd Phuong Nga bi xét xir Ve toi
“Lira dao chiém doat tai san”, tuy rang quyén im
lang cua B6 luat TTHS 2015 chua c6 hiéu luc,
nhung Hoi dong Xét xu cling da chap nhan cho bi cao
Phuong Nga quyen gitr im lang tuyét d6i ma khong
yéu cau bi cdo phai ching minh cin cir cho sy tir
chdi tra 1oi caa minh. Xem thém: Hoang Yén, Vi sao
hoa hdu Phwong Nga im lang truéc t0a?, Bao Phap
luat Tp. HO Chi Minh, ngay 23/6/2017, http:/plo.vn/
phap-luat/vi-sao-hoa-hau-phuong-nga-im-lang-truoc-
toa-710409.html, truy cap 17/12/2017.

20 Galinas v. Texas, 570 US (2013), Griffin v.
California, 380 US 609 (1965), Miranda v. Arizona,
384 US 436 (1966).

tai Nhat Ban ciing quy dinh twong ty?. Ly
giai cho diéu nay la bai, toan bo tha tuc t6
tung duoc tién hanh nham xac dinh c6 hay
khong hanh vi pham toi caa bi cdo, nén bat
ky 11 khai ndo ciing déu chtra dung thong
tin ¢ kha ning gay bat loi dén tinh trang
cua ho. Mit khac, khi mot cau hoi nhat dinh
duoc dat ra va bi co tir chéi tra 16, sé dan
dén viéc ngudi xét xir cho rang bi céo c6
diéu che gidu va dé dan dén thién kién ve
ho. Tuy nhién, khac vai Viét Nam, an [¢ tai
Hoa Ky va Bo luat T6 tung Hinh sy tai Nhat
Ban déu minh dinh trong vin ban rang bi
céo c6 quyen gitr im lang.

Xu hudng thtr hai, cé kha nang xay ra
néu dua trén cau chir quy dinh caa luat, do
la hoi ddng xét xir budc bi cdo phai dua ra
ly do cho sy im lang cua minh, tuc la ching
minh yéu té “chdng lai minh” tiém an trong
cau tra loi. Biéu nay khdng phai 1a khéng co
nhitng hat nhan hop ly. Mét, xét vé quy
dinh, rd rang bi cao chi c6 thé tir chéi tra loi
néu cu tra loi chdong lai chinh anh ta. Hai,
theo thong Ié thé gioi, khi quy dinh quyén
im ling theo nghia hep, tc quyén khdng tu
budc toi, cac nude déu budc chu thé vién
dan quyén phai ching minh can ctr cho su
vién dan d6%%. Néu theo xu huéng nay, rat
c6 kha nang quyén im lang cia bi c4o s& tro
nén khé thuc hién trén thuc té.

21 pigu 198 (2), Piéu 291 (2), va biéu 311 (1), Bo
luat T4 tung Hinh sy Nhat Ban nam 1948, tham khao
ban dich tiéng Anh cua Bo Tu phap Nhat Ban tai
http://www.japaneselawtranslation.go.jp/law/detail/?
ft=2&re=02&dn=1&yo=criminal+procedure&x=0&
y=0&ia=03&ky=&page=2, truy cap 17/12/2017.

22 Taj Hoa Ky, quyén khong tu budc t6i duoc trao
cho nguoi lam chang va ho phai chung minh ly do
cho sy tir chéi tra 16i cau hoi. Xem thém: Steven M.
Salky and Paul B. Hynes, Jr., The privilege of
silence: Fifth Amendment Protections against self-
incrimination, American Bar Association, Criminal
Justice Section, 2014, p.144-145; va Alan M.
Dershowitz, Is there a right to remain silent?,
Oxford: Oxford University Press, 2008, p.75.
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Bén canh do, trong mdi lién hé véi
nhau, sy thiéu ving ngudi bao chira trong
hau hét cac phién toa trén thyc té ciing anh
huong dén kha ning van dung quyén im
lang cua bi cdo. Boi 18, néu khong c6 ngudi
bao chira thi bi cdo budc phai tu minh bao
chira. Néu van dung quyén im lang trong
cac phién toa tu bao chita ciing dong nghia
Vi viéc bi c4o tir bo ludn quyén bao chita
cua ban than va phién toa chi dién ra mot
chiéu budc t6i ma khong co go toi.

Tém lai, nhitng bat cap vé quyén co
ngudi bao chita va quyén im liang tai Viét
Nam di khong thé gitp Viét Nam tao lap
dugc mot phién toa tranh tung véi dung ban
chat va y nghia nhu ban dau. Sy thiéu vang
vé kha ning duogc dai dién boi mot luat su
chuyén nghiép, ciing nhu suw map mo vé kha
nang thuc thi quyén im ling caa bi céo tai
phién toda khién cho su can bang vé quyén,
nghia vu, trinh do gitra bén budc toi va go
toi tro nén han ché; tir do, bién phién toa
tranh tung tro' thanh mot y niém 1y thuyét
hon 1a mdt sy kién thuc té.

4. Kién nghi

Phién toa tranh tung - mot diém moi
cua t tung hinh su tai Viét Nam - thé hién
muc tiéu cai cach tu phap hudng dén mot
phién toa binh dang. Do do, viéc thiét lap,
xay dyng va b sung, stra d6i nhiing try cot
xung quanh hé thong nay la can thiét. Trong
méi lién hé vai quyén cé nguoi bao chira va
quyén im lang, ngudi viét cho ring cac nha
lap phap can can nhac nhiing y kién sau:

Thit nhat, d6i voi noi dung cua quyén
im lang, nén ghi nhan rd quyén giir im ling
tai phién toa cua bi cao noi riéng va cua
ngudi bi budc toi khac tai cac thoi diém lay
loi khai, hoi cung. Viéc ghi nhan quyén
khong tu budc toi, tic quyén im ling theo
nghia hep, nhu hién nay la khong phu hop
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ca vé mat ly luan, thyc tién, 1an thong 18 thé
gidi. Cu thé, nén quy dinh bi cdo, ciing nhu
ngudi bi bit, ngudi bi tam gii, bi can c6
quyén “giir im lang va khong bi budc phai
dua ra 101 nhan t6i”.

Thet hai, dbi voi quyén co nguodi bao
chira, can m& rong pham vi cac trudong hop
ma nguoi bao chira dugc chi dinh boi nha
nude. Can cr VAo tinh hinh sb luong luat su
& nudc ta, viéc quy dinh moi bi cao déu cé
quyén yéu cau luat su chi dinh 1a bat kha
thi?%. Do d6, giai phap ngan han 1a nén mo
rong pham vi chi dinh nguoi bao chita ddi
Vv6i cac loai toi pham rat nghiém trong, ma
khung hinh phat cao nhat 1a 15 nim tu thay
vi 20 nam tu, chung than hoac tir hinh nhu
hién nay. Vé lau dai, khi doi ngii luat su da
du diéu kién, thi thuc hién viéc bat buoc
phai c6 nguoi bao chira trong moi phién toa;
trir khi ban than bj cdo muén tu bao chita?*.
Su mé rong nay vira dam bao nguyén tic
tranh tung, vira dam bao quyén im ling cua
bi cdo co thé duoc thuc hién tét hon.

Két luan

Viéc dam bao quyén c6 nguoi bao chira
va quyén im lang cua bi cdo dugc thuc hién
la can thiét dé phién toa tranh tung tai Viét
Nam tro nén thuc chat va dung véi ¥ nghia
ctia no, tir d6 gop phan bao vé quyén va loi
ich hop phap cua nguoi bi bugc toi, dam
bao mot phién toa binh dang giita cac bén
nham tim ra sy that khach quan cua vu an.

% Hién Viét Nam c6 khoang 10.326 luat su chinh
thuc va khoang 3.500 luat su tap su, ty I€ luat su/dan
sé la khoang 1/10.000 (s6 liéu tinh dén ngay
28/4/2016 cua Lién doan Luat su Viét Nam). Xem
thém: Phan Trung Hoai, Nhing diém méi vé ché
dinh bao chiza trong Bé lugt To tung Hinh sw ndm
2015, Nxb. Chinh tri quéc gia, Ha Noi, 2016, tr.71.
24 Xem thém: Lé Hiru Thé, P Vin Puong, Nguyén
Thi Thay, Nhing van dé Iy lugn va thuc tién cap
béach cua viéc doi méi thi tuc té tung hinh sw ddip
Mg Yeu cau cai cach tu phdp, Nxb. Chinh tri quéc
gia, Ha Noi, 2013, tr.182.



SU TUONG THICH GIUA
CAC NGUYEN TAC CO BAN CUA BQ LUAT DAN SU'
NAM 2015 VA BO LUAT TO TUNG DAN SU NAM 2015

Tran Phuwong Thdo*

Tom tat: Bai viét nay tdp trung phan tich su nrong thich giifa cac nguyén tac co
ban cua Bo luat Dan sw nam 2015 va Bé ludgt To tung Dan sy nam 2015 ciing nhw chi ra
mot so kho khan va dwa ra mét so giai phap nham nang cao hiéu qua thuc hign céc

nguyén tac trén thyc té.

Abstract: This paper analyses compatibility among basic principles of the Civil
Code of 2015 and Civil Procedure Code of 2015. It then points out obstacles and
provides solution to improve the effectiveness of implementing those principles in

reality.

1. Tai sao can phai c6 sw twong thich
gitra cac quy dinh cia B¢ luat Dan su voi
B luat To6 tung Dan su?

Bo luat Dan su (BLDS) nim 2015 I3
luat ndi dung, Bo luat T6 tung Dan su
(BLTTDS) nim 2015 I3 luat hinh thac. Noi
dung va hinh thuc 1a mét cap pham tru nén
luat ndi dung va luat hinh thirc c6 méi quan
hé bién chirng vaéi nhau.

Trong méi quan hé bién chung gitra luat
noi dung va luat hinh thie, luat noi dung
quyét dinh luat hinh thie, luat hinh thie bao
vé, bao dam cho luat noi dung dugc thuc
hién. Piéu nay duoc giai thich bai do cac
duong sy trong té tung dan su trude khi la
chu thé cua luat t6 tung dan su, ho da 1a chu
thé cua luat noi dung, da duoc luat ndi dung
quy dinh rd cac quyén va nghia vu dan su
nén khi giai quyét tranh chap, mau thuin vé
quyén, nghia vu dan sy gitra ho, tham phan
chi lam nhiém vy ap dung luat ndi dung da
c6 dé tuyén bd lai quyén, nghia vu dan su
ciia cac bén dé ho phai thuc hién ma théi.
Nhu vay, luat td tung dan su duoc quyét

*TS., Khoa Phép luat dan su, Dai hoc Luat Ha Noi.

dinh boi luat dan sy, luat té tung dan su bao
dam cho luat dan su dugc thuc hién. Tac gia
Thomas O.Main trong cuén “The
procedural Foundation of Substantive Law”
cho rang, khi soan thao luat t6 tung (luat
hinh thirc) phai ldy luat noi dung lam nén
tang va khang dinh: “Luét noi dung dugc
coi la ban 18, phép luat t5 tung can phai co
nhitng quy dinh twong tmg dé b6 sung nham
bao dam cho luat noi dung dugc thuc
hién... Néu luat ndi dung duoc thi hanh ma
khong c6 luat t6 tung thi ¢ thé khong dat
duoc két qua mong mudn va su ran de can
thiét”!. Chung quan diém nay, nha nghién
citu Nguyén Huy Pau ciing khang dinh:
“Co su cudng béach cua té tung, cac dinh 18
vé noi dung caa dan luat, luat thuong mai
va lao dong méi tré nén hiu hiéu, mai co
gia tri vé mat thyc t&”2. PGS.TS. Tran Anh
Tuan khi nghién ctu vé mdi quan hé giita

! Thomas O.Main (2010), “The procedural

Foundation of Substantive Law”, 87 Wash.U.L.Rev,
tr. 803.

2 Nguyén Huy Pau (1962), Ludt dan si té tung
Viét Nam, xuit ban duéi sy bio trg cia Bo Tu
phép, tr. 10.
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luat dan su va luat té tung dan su ciing cho
rang: “Tuy thuéc vao quan hé phap luat
tranh chip dé cac dwong su thuc hién céc
quyén té tung twong tng nham bao vé cac
quyén, lgi ich caa minh™2,

Nhan thie dugc mdi quan hé dic biét
gitra luat noi dung va luat hinh thuac noi
chung hay giira luat dan sy va luat t tung
dan su ndi riéng nén trong cdng tac xay
dung phap luat dan sy va t6 tung dan su, cac
nha lam luat Viét Nam da xac dinh mot
trong nhitng yéu cau tat yéu Ia can phai co
su tuong thich khi xay dung cac quy dinh
trong BLDS véi cac quy dinh trong
BLTTDS. Néu khéng, luat noi dung khéng
thé thuc hién duogc vai tro quyét dinh luat
hinh thirc va nguoc lai, luat hinh thic khéng
thé thuc hién dugc nhiém vu caa minh 1a
bao dam cho luat noi dung duoc thuc hién.
Trong khuén khé bai viét nay, tac gia chi
tap trung phan tich vé su twong thich giira
cac nguyén tic co ban trong BLDS nim
2015 va BLTTDS nam 2015 va dé lam
dugc didu do6 thi tredc hét phai tim hiéu noi
dung cta nguyén tic co ban duoc quy dinh
trong BLDS hién nay.

2. Su twong thich ciia cac nguyén tic
co ban trong B¢ luat Dan sy nam 2015 va
Bd luat T6 tung Dan sw nim 2015

Véi bat ky hoat dong ¢6 muc dich nao,
muén dat hiéu qua cao déu doi hoi nhitng
chu thé tham gia hoat dong d6 phai xac dinh
dugc cac nguyén tic co ban va tuan tha mot
cach nghiém tac. Trong nghién ctu khoa
hoc phap 1y, nguyén tic caa mot nganh luat
la nhirg tu tuéng phép ly chi dao, 1a dinh
hudng xuyén sudt trong qué trinh xay dung

3 Tran Anh Tuan “Quyén khai kién va viéc xde dinh
tw cdach tham gia to tung”, Tap chi Toa an nhan dan,
$0 23 nam 2008, tr. 12-20.
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va ap dung nganh luat d6*. Nhu vay, nguyén
tic cua luat dan sy dugc hiéu 1a “tu tudng
chi dao quan trong nhat xuyén suét cac quy
dinh cua BLDS va ciing 13 can ctr d¢ BLDS
noi riéng va phéap luat dan sy néi chung thyc
hién vai tro diéu chinh cia minh déi véi cac
quan hé xa hoi”®. Tuong tw, nguyén tic cua
luat té tung dan sy duoc hiéu 1a “nhiing tu
tuong phép ly chi dao, dinh hudng cho viéc
xay dung va thuc hién phap luat té tung dan
su va dugc ghi nhan trong cac van ban caa
luat t6 tung dan syu™®.

Ciing nhu cac bo luat khac, nguyén tac
co ban 1a noi dung khong thé thiéu, dugc
quy dinh ngay tir phan dau caa BLDS nim
2015 va BLTTDS nam 2015. Trong BLDS
nam 2015, thay vi quy dinh thanh 01
chuong, bao gém 09 diéu luat nhu BLDS
nim 2005 trudc day’ thi nay BLDS nim
2015 da bao quat lai, tich hop lai thanh Diéu
3 kha ngin gon, stc tich nhung lai day du
hon véi cac nguyén tic co ban nhu: Nguyén
tiac binh ding; nguyén tic ty do, tu nguyén,
cam két, thoa thuan; nguyén tac thién chi,
trung thuc; nguyén tic ton trong loi ich
cong cong, loi ich nha nudc, quyén, lgi ich
hop phap cia ngudi khac va nguyén tic
chiu trach nhiém dan su. C6 thé thay, noi
dung céc nguyén tic nay chinh 1a su cy thé
héa cac quy dinh vé quyén con ngudi,
quyén cong dan duoc ghi nhan trong Hién
phap nam 2013.

4 Téng Cong Cuong, “Gido trinh Lugt Té tung Dan
si Viét Nam”; Nxb. Dai hoc qudc gia Tp. Ho Chi
Minh, 2007, tr. 43.

5 Vién Khoa hoc phéap ly, B6 Tu phéap, Binh lugn
khoa hoc “Mgt sé vin dé co ban cia Bé lugt Dan
su” (1997), Nxb. Chinh tri quéc gia, tr. 40.

8 Truong Dai hoc Luat Ha Noi, Giéo trinh Luat T
tung Dan sy Viét Nam, Nxb. Céng an nhin dan, nim
2012, tr. 36.

7 Bo luat Dan sy nam 2005, Chuong II Phan thir
nhét, tir Diéu 4 dén Diéu 13.



SU TUONG THICH GIUA...

Xét vé mat ndi dung, su twong thich nay
thé hién qua mot s diém sau:

- Thiz nhdt, trén co s& nguyén tic binh
dang trong BLDS niam 2015, BLTTDS nim
2015 ciing théng nhat ghi nhan nguyén tic
binh déng trong té tung dan su.

Nguyén tic binh dang duoc quy dinh tai
Diéu 8 BLTTDS niam 2015 véi tén goi
“Binh ding vé quyén va nghia vu trong tb
tung dan sy”. Trudc khi la cac duong su
trong t6 tung dan sy, ho da 1a chu thé binh
dang trong quan hé dan su thi trong quan hé
t6 tung dan su, ho van binh dang véi nhau.
Puong sy trong té tung dan sy khong phai
1a nguoi da thuc hién hanh vi nguy hiém
cho x& hoi nhu bi can, bi céo trong t6 tung
hinh sy ma chi 1a ngudi cd tranh chap, c6
mau thuan vé quyén, loi ich dan su nén ho
mong mudn tda an giai quyét dé bao vé
quyén, loi ich hop phép cua minh. Vi thé,
quyén cong dan, quyén con ngudi cua ho
van nguyén ven, chwa bi han ché, ho co
quyén binh dang trudc phap luat, trudc toa
an. Théng nhat véi nguyén tic binh dang
duoc khang dinh trong BLDS nim 2015,
biéu 8 BLTTDS nim 2015 nhan manh
“trong t& tung dan sw, moi ngudi binh dang
trudc phép luat, khéng phan biét dan toc,
gidi tinh, tin ngudng, ton gido, thanh phan
x4 hoi, trinh do van hoa, nghé nghiép, dia vi
x& hoi”. Co thé thdy, néu BLDS nam 2015
chi quy dinh khai quét “khong duoc lay bat
ctr 1y do nao dé phan biét d6i xu” thi
BLTTDS nam 2015 quy dinh cu thé hon
bang cach néu ra céac ly do co thé din dén
bat binh dang gitta cic dwong sy nhu dan
toc, gidi tinh, tin ngudng, ton giao, thanh
phan x4 hoi, trinh do van hoa, nghé nghiép,
dia vi xa hoi. bac biét, BLTTDS nam 2015
da tiép thu sau sic tinh than ton trong, bao
dam quyeén con ngudi, quyén cong dan duoc

nhan manh trong Hién phap niam 2013, d6
1a thay cum tir “nam ni” bang cum tir “gidi
tinh”, va b6 sung ly do “dia vi xa hoi” vao
Diéu 8.

Nguyén tic binh ding giita cac duong
sy trong té tung dan sy khdng chi quy dinh
cac dwong su binh dang trong viéc huong
quyén va thuc hién nghia vu, ma con quy
dinh quyén cua duong sy bao gio ciing di
d6i véi nghia vu. Khong thé c6 duong sy
chi c6 quyén ma khong c6 nghia vu, nguoc
lai khong thé c6 duong su chi c¢6 nghia vu
ma khong c6 quyén. Vi dy, trong t6 tung
dan sy, ca nhan, phap nhan c6 quyén khoi
kién dén toa &n, nhung di d6i véi quyén do
ho phai thyc hién nghia vu chitng minh cho
yéu cau cia minh 1a c6 can cir hay bi don bi
kién van c6 quyén phan tb. Trong té tung
dan sy, dia vi té tung cia cac duong su nay
la nhu nhau, chitng ca mai la quan trong
nhét, ¢ tinh quyét dinh.

Piéu 8 BLTTDS nam 2015 con quy
dinh: “Moi co quan, to chtrc, ca nhan déu
binh dang trong viéc thyc hién quyén, nghia
vu t6 tung trude toa an” va mot diém moi
noi bat so voi BLTTDS truéc day la
BLTTDS nam 2015 da bo sung khoan 2
“tda an c6 trach nhiém bao dam nguyén tac
binh dang...”. Puong su binh dang trudc
toa 4n ciling 1a binh dang trude phép luat,
truée nha nudc, tuy nhién sy binh ding gitra
cac dwong su phu thudc rat nhiéu vao vai
tro, trach nhiém cua toa an. Toa an cé cong
tdm, khach quan, vo tu thi cac duong su
méi ¢6 thé dugc binh dang mot cach khach
quan. Chinh vi vay, néu Diéu 3 BLDS nim
2015 quy dinh: “Moi ca nhan, phap nhan...
duogc phéap luat bao ho nhu nhau vé cac
quyén nhan than va tai san” thi khoan 2
Diéu 8 BLTTDS niam 2015 quy dinh toa 4n
phai c6 trach nhiém bao dam nguyén tic
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binh ddng. Toa an phai bao dam sy binh
dang khdng chi trong qué trinh giai quyét vu
viéc tai toa an, ma trude do, dé dam bao su
binh dang thi: “Toa 4n khong dugc tir chéi
giai quyét vu viéc dan sy vi khong co luat
4p dung”. Diéu nay ciing dugc thong nhat
ghi nhan trong ca BLDS nam 2015 va
BLTTDS nam 2015.

- Thez hai, tuong thich véi nguyén tic
ty do, tu nguyén, cam két, thoa thuan trong
BLDS nam 2015, BLTTDS nam 2015 cling
ghi nhan nguyén tic dwong su c6 quyén
quyét dinh va tu dinh doat.

Mic di trg thanh dwong sy trong té
tung dan su, nhung thuc chat duong sy van
la céc cha thé c6 quyén, loi ich trong quan
hé dan sy trude d6. Vi vay, ho van c6 quyén
quyét dinh va tu dinh doat quyén, loi ich
cia minh ma khong ai dwoc can thiép,
cudng ép ho trong qué trinh tham gia t6
tung dan su tai toa an. Néu trong quan hé
dan sy ho c6 quyén tu do, tw nguyén, cam
két, thoa thuan thi trong quan hé t6 tung dan
su ho ¢6 quyén lra chon phuong thuc bao
vé quyén, loi ich cua minh nhu khéi kién
hay khong khai kién, cé hay khong thay
d6i, bd sung, rat yéu cau khai kién, tw minh
tham gia t6 tung hay nhd ngudi khac tham
gia to tung... Mac du khi tim dén toa an,
duong sy ¢ hinh thanh méi quan hé giira
ho voi toa an, nhung trudc tda an, cac
duong sy van c6 quyén tu do, tu nguyén,
dinh doat. Pay la mot nguyén tic dic thl
cua luat t6 tung dan su, co co s hinh thanh
tir quyén tu do, ty nguyén cua cac bén trong
luat dan sw. Mot vi du dién hinh cho su
tuong thich gita BLDS nam 2015 véi
BLTTDS nim 2015 vé nguyén tic tu do, tu
nguyén, dinh doat, thoa thuan 1a van dé thoi
hiéu khéi kién. BLDS nam 2015 quy dinh
thoi hiéu khai kién di vai tirng vu viéc dan
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sy, nhung BLTTDS nim 2015 quy dinh rat
linh hoat tai diém e khoan 1 Piéu 217 a toa
&n chi ra quyét dinh dinh chi giai quyét vu
an trong truong hop duong su €6 yéu cau &p
dung thoi hiéu trude khi tda an cip so tham
ra ban &n, quyét dinh giai quyét vu an va
thoi han khai kién da hét. Quy dinh nay cho
thiy quyén ty do dinh doat cua nguoi cO
quyén, lgi ich dan sy da duoc cong nhan va
bao dam thuc hién & muc do cao nhat,
khong phai ctr hét thoi hiéu khoi kién la
ngudi ¢4 quyén, loi ich khong dugc khoi
kién, khong dugc toa an giai quyét.

Mic du dé cao quyén tu do y chi cua
cac bén, nhung BLDS nam 2015 va
BLTTDS nim 2015 cung théng nhat quy
dinh cac chu thé khong dugc vi pham diéu
cam cua luat, khong trai dao duc x& hoi.
Trong BLTTDS niam 2015, phan thé hién rd
nhat nguyén tic duoc ty do tu nguyén thoa
thuan 1a phan quy dinh vé hoa giai. Diéu
205 BLTTDS nam 2015 quy dinh nguyén
tic cua hoa giai 1a phai “ton trong sy tu
nguyén thoa thuan cua cac duong sy, khong
dugc dung v luc hodc de doa dung vi luc,
bit budc cac dwong sy phai thoa thuan
khdng phu hop véi y chi cia minh” va
khoan 2 nhin manh “néi dung thoéa thuan
giita cac duong su khong vi pham diéu cim
cua luat, khong trai dao dic xa hoi”. Cac
cum tr “tu nguyén”, “thoa thuan”, “khong
vi pham diéu cdm cua luat”, “khong trai dao
duc x& hoi” duoc hai bo luat st dung nhat
quan, tao nén do tuong thich cao gitra luat
noi dung va luat hinh thicc, mot mat dé cao
quyén cua dwong su, mat khéac dé& cao
nguyén tic thién chi, trung thuc ma BLDS
nam 2015 quy dinh.

- Thit ba, théng nhit véi nguyén tic tu
chiu trach nhiém dugc quy dinh trong
BLDS nam 2015, BLTTDS nam 2015 ciing



SU TUONG THICH GIUA...

ghi nhan nguyén tic duong sy phai tu chiu
trach nhiém vé yéu cau cia minh.

bay la mot noi dung dugc BLDS nam
2015, BLTTDS nam 2015 rét chi trong xay
dung bai cac nha 1am luat y thirc rat rd viéc
cong nhan quyén cho duong su la hét suc
can thiét. Tuy nhién, dé tranh tinh trang lam
quyén, can phai quy dinh rat rd nghia vy,
trach nhiém cua duong su. Vi dy, Diéu 111
BLTTDS nam 2015 ghi nhan nguoi khoi
kién c6 quyén yéu cau toa an ap dung bién
phép khan cap tam thoi va ngay sau d6 Diéu
113 BLTTDS nam 2015 quy dinh nguoi yéu
cau tda &n &p dung bién phép khan cap tam
thoi khong dang, gay thiét hai cho nguoi bi
&p dung hoic cho ngudi tht ba thi phai boi
thuong thiét hai. Chinh nguyén tic tu phai
chiu trach nhiém s& 1a co s dé cac bén
trong quan hé dan sy va té tung dan sy tuan
tha phép luat, trung thuc, thién chi vai nhau.

3. Mt s6 nhan xét

Nhu da phan tich & trén, nguyén tic co
ban cua BLDS nam 2015 va BLTTDS nam
2015 kha tuwong thich véi nhau. Sy tuong
thich nay 1a mot thanh cong rat dang khich
18, nhung viéc thuc hién nguyén tic co ban
cua BLDS nam 2015 va BLTTDS nam 2015
s& ¢ nhitng kho khan nhat dinh nhu sau:

- Thet nhdt, véi tinh than dé cao tuyét
d6i quyén binh dang, ty do, tu nguyén,
quyén dugc bao vé cac quyén, loi ich hop
phap cua cac chu thé trong x& hoi, BLDS
nam 2015 va BLTTDS nam 2015 déu théng
nhét nguyén tic - toa an khong duoc tir chdi
giai quyét vu viéc dan sy vi 1y do chua co
luat dé 4p dung. Pay 1a mot quy dinh rat
mai, rat tich cuc ddi véi viéc bao dam
quyén con ngudi, quyén cong dan, nhung
viéc thuc hién nguyén tic nay khong hé dé
dang. Pidu 12 BLTTDS nam 2015 da quy
dinh tham phéan va hoi thim nhan dan doc

Iap khi xét xtr, chi tuan theo phép luat. Nhu
vay, quy dinh nay da tao nén mot nguyén
tac, 1a tham phan khi xét xir phai dya vao va
chi tuan theo phap luat. Vay néu khong cé
luat dé 4p dung thi thAm phan s& phai dua
vao dau dé giai quyét? Mac du BLDS nam
2015 va BLTTDS nam 2015 déu thong nhat
quy dinh trong truong hop nay phai dua vao
tap quan, &p dung tuong tw, CAC nguyén tic
co ban, an ¢ va 1& cong bang, nhung thyc té
cho thay khong phai khi nao tham phan
cling tim ra tap quan phl hop dé &p dung,
nhét 1a Diéu 94 BLTTDS nam 2015 khéng
con quy dinh tap quan la mot ngudn cua
chang ¢t nhu trude day. Con néu ap dung
tuong ty thi tham phéan s& dya vao tiéu chi
gi dé xac dinh duoc &p dung tuong ty. Néu
dua vao an Ié thi hién tai an 1€ cua Viét
Nam duoc tap hop va cdng nhan rat it. Dya
vao & cong bang thi vaoi Viét Nam rat kho
xac dinh tiéu chi danh giad “I& cong bang”.
Thiét nghi, trong thoi gian téi, nganh toa an
can phai ¢6 vin ban huéng dan cu thé, dong
thoi cac tham phan khi giai quyét vu viéc
dan su can phai ¢ y thuc cao nhat vé dao
duac nghé nghiép méi dam bao duoc chat
luong xét xir.

- Thi# hai, vé nguyén tic ty chiu trach
nhiém, ca BLDS nam 2015 va BLTTDS
nam 2015 déu thdng nhat quy dinh céac ca
nhan, phap nhan phai chiu trdch nhiém
truéc phap luat vé hanh vi, quyét dinh cua
minh. Tuy nhién, 1am thé nao dé quy dinh
nay khong gy tam ly cang thang cho dwong
su, khong can tré cac chu thé thuc hién
quyén, nghia vu cta minh, dic biét 1a khdng
can tro quyén tiép can cong ly cua duong su
la mot van dé rat khd. Nghién ctu cac quy
dinh cta BLDS nam 2015 va BLTTDS nam
2015 vé trach nhiém cua cac chu thé khi ho
¢6 hanh vi, yéu cau khong dtng, cé thé thay
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cac nha Iam luat da c6 nhiéu ¢ ging nhung
mot vai quy dinh van con nhiing y kién tréi
chiéu. Vi du, quy dinh vé trach nhiém cua
ngudi yéu cau ap dung bién phép khan cip
tam thoi khong ding tai Didu 113 BLTTDS
nim 2015. Nguoi yéu cau ap dung bién
phép khan cip tam thoi khong dung, giy
thiét hai cho ngudi bi 4p dung hodc nguoi
thir ba thi ngudi yéu cau d6 phai bdi thuong
thiét hai, con trdch nhiém cua tda an trong
viéc ra quyét dinh ap dung bién phap khan
cap tam thoi thi lai khong quy dinh? Thiét
nghi trong trudng hop nay, néu duong su

yéu cau khong ding thi voi vai trd, trach
nhiém giai quyét, ra quyét dinh caa minh,
tda 4n phai khéng chip nhan yéu cau do.
Néu yéu cau khong ding ma toa an van ra
quyét dinh &p dung bién phap khan cip tam
thoi thi toa an cling phai chiu trach nhiém.
Co6 quy dinh theo hudng do6 thi mai that su
biao dam duoc nguyén tic binh ding. Véi
quy dinh nhu Diéu 113 BLTTDS nim 2015,
c6 I& nguyén tic binh dang, nguyén tic tu
chiu trach nhiém cua cd nhan, phap nhan
trong BLDS niam 2015 chua dugc thé hién
day du.

(Tiép theo trang 8 — Nhitng diém mdi trong quy dinh...)

dinh diém moi vé hinh phat tuéc mot sb
quyén cong dan c6 mot diém moi. Cu thé,
theo quy dinh tai Piéu 39 BLHS nam 1999,
mot trong nhiing quyén céng dan ma toi
pham bi két an t0 vé Toi x&m pham an ninh
qudc gia hodc t6i pham khac trong nhiing
truong hop do BLHS quy dinh c6 thé bi
tude d6 1a quyén bau cir. Tuy nhién, & dam
bao quyén con ngudi, quyén cong dan theo
tinh than cua Hién phap nam 2013, Luat
Bau ctr dai biéu Québc hoi va dai biéu Hoi
d6ng nhan nhan nam 2015%°, Dicu 44 BLHS
nam 2015 di bo quy dinh tudc quyén bau
clr ciia ngudi bi két an tu vé Toi xam pham
an ninh quéc gia hoac toi pham khac do
BLHS quy dinh.

6. Piém méi vé hinh phat tich thu tai
san (Piéu 45)

So véi quy dinh cia BLHS nam 1999
thi Piéu 45 BLHS nam 2015 quy dinh diém
méi vé hinh phat tich thu tai san 12 gioi han
nhém toi pham bi &p dung hinh phat tich thu
tai san. Cu thé, Diéu 45 BLHS niam 2015 da
xac dinh cu thé pham vi &p dung hinh phat
tich thu tai san theo hudng khong phai ap
dung ddi voi bat ky toi nghiém trong, toi rat
nghiém trong hoac t6i dac biét nghiém trong
nao nhu quy dinh tai Diéu 40 BLHS nim
1999, ma chi 4p dung ddi véi nguoi bi két &n
vé toi pham nghiém trong, toi pham rat
nghiém trong hoac t6i pham dac biét nghiém
trong thuéc mot trong bén nhom toi pham 1a
c4c toi xam pham an ninh quéc gia; c4c toi
pham vé ma tuy; c&c toi pham tham nhiing
va cac toi pham khac do BLHS quy dinh.

1 Xem Diéu 30 Luat Bau cir dai biéu Qudc hoi va dai bieu Hoi dong nhan dan nam 2015: Nhiing truong hop
khong duoc ghi tén, xda tén hogc bo sung tén vao danh sach cu tri.
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PHAP LUAT VE NGHIA VU CONG BO THONG TIN
CUA DOANH NGHIEP NHA NUOC

T6 Hong Dung”

Tom tat: Bai viér phan tich, danh gid thuc trang phap lugt Viét Nam hién hanh vé
nghia vu cdng bé thdng tin cua doanh nghiép nha nudc; dong thoi, théng qua tim hiéu
kinh nghiem cua mat S6 quéc gia vé vdn dé nay, tac gid dua ra nhiing kien nghi hoan
thién nham tang cieong kha nang thiee thi cdc quy dinh dé trong thyec tién.

Abstract: This paper analyses and evaluates current Viethamese law and regulation
on information disclosure of State-owned enterprises. On that basis and by studying
relevant law and regulation of some countries, it makes recommendations to improve the
effective enforcement of that law and regulation in practice.

Dan nhap

Nghi dinh s6 81/2015/ND-CP cua
Chinh phii ngay 18/9/2015 vé coéng bo
théng tin cua doanh nghiép nha nudc co
hiéu lyc ké tir ngay 05/11/2015. Sau hon
mot ndm trién khai thuc hién, tinh t6i thoi
diém ngay 31/12/2016, chi c6 212 doanh
nghiép trong tong sé 574 doanh nghiép nha
nuéc (chiém 36,93% sb doanh nghiép)® gui
béo céo dén Bo Ké hoach va Pau tu dé thuc
hién cong b thdng tin trén Cong théng tin
doanh nghiép tai dia chi http://www.
business.gov.vn. Py that sy 1a mot con s6
thip, dat ra nhu ciu can phai sia doi, bd
sung cac quy dinh phéap luat hién hanh dé
tang cuong hiéu qua &p dung trong thyc tién.

1. Vé thoi diém cong bé thong tin cha
doanh nghiép nha nwéc

Quy dinh vé thoi diém cong bd thdng
tin 1a mot vin dé kha quan trong, vi nd phan
anh liu viéc cong bd thong tin c6 dap tng

“ Khoa Luat Thuong mai, Truong Dai hoc Luat Tp.
Hb Chi Minh.

1 Muyc 1 Cong vin s6 668/BKHDT-PTDN cua Bo Ké
hoach va Pau tu ngay 24/01/2017 vé viéc béo cao
tinh hinh céng bd thong tin cua doanh nghiép nha
nudc va Phy luc 3, 4 ban hanh hém theo Cong vin sb
668/BKHDT-PTDN.

duogc yéu cau vé tinh kip thoi cua thdng tin
ma phap luat quy dinh hay khéng. Hién nay,
tuy thuoc vao loai thong tin (thong tin dinh
ky hay thdng tin bat thuong) ma doanh
nghiép nha nudc c6 nghia vu céng bé thdng
tin trong thoi han khac nhau.

Nhu vay, dé xac dinh liéu doanh nghiép
nha nuéc o thuc hién cong bd thong tin
cham so vai thoi han ma phap luat quy dinh
hay khong thi phai xac dinh duoc thoi diém
doanh nghiép nha nudc thyc hién cong bd
thong tin. Theo d6, khoan 2 Diéu 5 Nghi
dinh s 81/2015/NDP-CP quy dinh ngay
cong khai thong tin 1a ngay thong tin xuat
hién trén cic phuong tién thong tin dai
chang. Tuy nhién, trong qua trinh tién hanh
khao sét viéc cong b thdng tin caa doanh
nghiép nha nudc, tc gia nhan thay rat kho
dé biét duoc thoi diém cac thong tin dugc
dang tai trén cong hoic trang thong tin dién
tor caa doanh nghiép, bai 18 rat it doanh
nghiép nha nuéc thiét ké dinh dang cong
hoic trang dién tir cua doanh nghiép hién thi
thoi diém ding tai thong tin. Vi vay, khi
ngudi ding truy cap cong hoic trang thdng
tin dién tir cua doanh nghiép ciing rat kho
biét dugc thong tin dugc dang tai khi nao,
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c6 phu hop vaéi thoi han ma phéap luat quy
dinh hay khéng. Bén canh d6, hién nay,
phap luat quy dinh cdng hoic trang théng
tin dién tir ciia doanh nghiép phai c6 chuyén
muc riéng vé cdng b thong tin?. Muc dich
cia quy dinh nay nhim tao thuan lgi cho
ngudi dan trong viéc tim kiém thang tin trén
trang web caa doanh nghiép. Chuyén muc
riéng vé “cong bd thong tin” s& gitip ngudi
sir dung c6 thé dé& dang nhan dién va phan
biét dugc thong tin minh dang tim kiém bén
canh nhiéu théng tin khac do doanh nghiép
dang trén website. Tuy nhién, trong qué
trinh khao sat, khi truy cap vao giao dién
trang chu cuaa cac doanh nghiép nha nudc va
tim kiém céc théng tin can cong b dinh ky,
tac gia nhan thay, c6 nhiéu truong hop nhu:
i) Muc “cong bd thong tin” hién ngay trén
trung tam, rat dé nhin thay; ii) Muc “cong
bd thong tin” ciing & trén giao dién trang
cha, nhung phai kéo xudng gan cudi trang,
& vi tri bén phai hodc bén tréi giao dién; iii)
Phai truy cap vao mot muc trung gian nhu
“tin tac”, “tin tdC — Sy Kién” thi mai dan
dén muyc “coéng bd thong tin”; iv) Khdng co
muc mang tiéu dé “cong bd thong tin” ma
cac thong tin doanh nghiép nha nudc phai
cong bd dinh ky trong mot sb muc nhu
“cong khai”, “thong tin doanh nghiép”; v)
Khong c6 muc “cong bd théng tin” nhung
mét sé thdng tin can cong bd duoc thé hién
rai rac tai trang chu; vi) Khong tim thay
muc “coéng b thong tin” cling nhu trong cac
muc khéc c6 lién quan dén “thong tin”; vii)
Khong c6 muc “cong bd thong tin” ma co
mot muc khéc véi tiéu dé “cong khai thong
tin”, nhung khi tac gia truy cap thi khéng co
cac thong tin hay duong link dé nhap vao
ma phai ding cong cu “tim kiém” va luc tim

2 piém b khoan 1 Biéu 22 Nghi dinh sé
81/2015/ND-CP.
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kiém mot sd thong tin nhu bdo cio tai
chinh, ké hoach san xuét lai hién két qua
“Access to this resource on the server is
denied!” (Truy cap tai nguyén nay trén may
chu bi tir chéi).

Qua do, c6 thé thay rang, viéc nhan biét
doanh nghiép nha nudc khéng thuc hién
cong bd thdng tin, cham cdng bé thong tin
theo thoi han do phap luat quy dinh hién
nay 1a kha khé khan. Mot phan do céc trang
web cua doanh nghiép nha nudc duoc thiét
ké muc chira cac thong tin duoc cdng bd
khéc nhau, mot phan do trang thong tin dién
tar cua doanh nghiép nha nuéc khdng hién
thi thoi diém thong tin dugc ding tai. Vi
vay, dé giai quyét van dé nay, can quy dinh
doanh nghiép nha nudc phai tryc tiép cong
b thong tin trén trang thng tin cia Bo Ké
hoach va Pau tu. Piéu ndy c6 thé tao ra
nhitng loi ich kha rd rang nhu thong tin cta
cac doanh nghiép nha nudc duoc sip xép
theo mét trinh ty gidng nhau, véi cach thic
truy cap, tim kiém ciing giéng nhau, tao
diéu kién thuan loi cho nguoi dan c6 thé dé
dang tim kiém va so sanh thdng tin gitra cac
doanh nghiép nha nudc. Ngoai ra, Bo Ké
hoach va Pau tu ciing dé dang thu thap
duoc s6 lidu doanh nghiép nha nude da thuc
hién cong b thdng tin qua trang thdng tin
cua Bo, tr do, xdc dinh duoc cac doanh
nghiép nha nuéc khong cong bd thdng tin
theo quy dinh. Céch thic nay hién nay cling
dang dugc ap dung tai Han Quédc. Theo do,
cac doanh nghiép nha nuéc tai Han Qudc sé
thuc hién cong b thong tin trén trang web
http://www.alio.go.kr — hé théng thong tin
mé trén nén tang internet vé cac té chuc
cong da duoc tao 1ap tai Han Qudc vao nam
2005°%. Con ¢ Trung Quéc, mic di hé théng

3 Gregory Smith, Le Duy Binh, Jim Colvin,
Transparency of State Owned Enterprises in Vietnam
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cdng bd théng tin & cap do qudc gia chi co
thé dugc ding tai thong tin boi cac co quan
c6 tham quyén, nhung mét s6 hé théng cong
b théng tin & cap do dia phuong nhu Bic
Kinh cho phép cac doanh nghiép nha nudc
truc tiép dang tai thong tin.

bong thoi, khi dd quy dinh doanh
nghiép nha nudc truc tiép thuc hién ding tai
thong tin trén trang théng tin cua Bo Ké
hoach va Pu tu, thi trang thong tin cia Bo
can dugc thiét ké hién thi thoi diém thong
tin dugc dang tai, gop phan ting cuong tinh
minh bach trong viéc thuc hién cong bd
thdng tin cta doanh nghi¢p nha nude. Hign
nay, trong linh vuc cdng b thdng tin trén
thi truong ching khoan, phép luat ciing yéu
cau to chirc 1a dbi twong cong bd thdng tin
phai lap trang thong tin dién tir c6 hién thi
thoi gian ding tai thong tin®. Qua do, tao
thuan loi nhat dinh trong viéc phét hién va
xt phat cac doanh nghiép cham coéng b
thong tin theo quy dinh, tang cudng tinh ran
de dbi vai cac doanh nghiép c6 y dinh tri
hoén cong bd thong tin.

2. Vé céach thic bao dam tinh chinh
xac caa thong tin dwoc cong bod

Bén canh tinh day du va kip thoi, mot
trong nhitng yéu cau khi cong b thdng tin
& bao dam tinh chinh x&c cua théng tin

— Current status and ldeas for Reform, in Vietnam,
in 2014, p. 67; xem thém tai: http://documents.world
bank.org/curated/en/618601468132616527/Transpar
ency-of-state-owned-enterprises-in-Vietnam-current-
status-and-ideas-for-reform, truy  cap ngay
08/01/2018.

4 Hogan Lovells, The Brand New Enterprise
Information Public Disclosure System - More
Transparency or Less?, http://www.hoganlovells.
com/files/Uploads/Documents/1095910-The_Brand

_New_Enterprise_Information_Public_Disclosure_S
ystem_- More_Transparency_or_Less.pdf, truy cap
ngay 08/01/2018.

5 Piém d khoan 2 Piéu 5 Thong tu sé 155/2015/TT-
BTC.

dugc céng bd®. Tuy nhién, theo quy dinh
hién nay, ngoai b&o céo tai chinh phai dugc
kiém toan trudc khi cong bd, tinh chinh xéc
cta cac thong tin khac duoc cong bd hoan
toan phu thudc vao su tu giac va trung thuc
cua doanh nghiép cong b thong tin. Do do,
trong thuc té, c6 thé xay ra nhiéu truong
hop nhu thong tin do doanh nghiép nha
nuéc cdng bd thiéu su rd rang, thiéu chinh
Xac so Véi thuc trang hoat dong cua doanh
nghiép. Khi dé, van dé& yéu cau doanh
nghiép nha nudc phai giai trinh vé cac
thong tin di cong bd duoc nhin nhan nhu 14
mot yéu cau cap thiét. Lién quan dén van dé
nay, hién nay trong Du thao Luat Phong,
chéng tham nhiing (sira do6i) trinh tai phién
hop thir 14 ciia Uy ban Thuong vu Québc
hoi, Qudc hoi khoa XIV, thang 9/2017 da dé
cap dén trach nhiém giai trinh cua doanh
nghiép nha nudc. Cuy thé, trong truong hop
bao chi ding tai thong tin vé vi pham phap
luat c6 lién quan dén viéc thyc hién nhiém
vy, ¢Ong vu duoc giao cua co quan, t6 churc,
don vi thi ngudi ding dau co quan, t6 chic,
don vi phai xem xeét, giai trinh. Co quan bao
chi cé trach nhiém dang tai céng khai noi
dung giai trinh trén bao. Truong hop nguoi
c6 tham quyén két luan vé noi dung ma béo
chi dang la khong dung sy that thi co quan
bao chi phai cai chinh, xin 15i cong khai trén
béo va chiu trach nhiém truéc phap luat’.
Néu quy dinh nay dwoc chinh thac théng
qua thi c6 thé duoc coi 1a mot budc tién hét
suc quan trong, mot mat rang budc trach
nhiém giai trinh cua doanh nghiép nha nudc
lién quan dén hoat dong caa doanh nghiép,
mot mat khuyén khich nguoi dan chi dong

6 Khoan 2 Biéu 4 Nghi dinh s6 81/2015/ND-CP.

7 Khoan 3 Piéu 18 Dy thao Luat Phong, chéng tham
nhiing (stra ddi) trinh tai phién hop tha 14 cua Uy
ban Thuong vu Quéc hoi, Québc hoi khéa X1V, thang
9/2017.
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trong viéc thuc hién quyén duoc tiép can
thong tin vé doanh nghiép nha nudéc.

O Trung Québc, dé tang cuong tinh
chinh xac cua thong tin dugc doanh nghiép
nha nuéc céng bd, phap luat nuéc nay quy
dinh Co quan quan ly cbng nghiép va
thwong mai cap tinh va thanh phé truc thudc
trung wong dong vai tro 1a nguoi gidm sat
qua trinh céng bd théng tin cua doanh
nghiép nha nudc. Cu thé, co quan nay s&
khong kiém tra tit ca cac thong tin duoc cac
doanh nghiép nha nuéc cdng bd, ma chi tién
hanh kiém tra ngau nhién it nhit 3% s
doanh nghiép nha nudc thuoc tham quyén
quan ly caa minh®. Viéc cac thong tin duoc
cdng bé cd kha nang bi kiém tra boi co quan
nha nuéc s& tao &p luc nhat dinh khién cac
doanh nghiép nha nudc nd luc cong bd cac
théng tin mot cach trung thuc, chinh xac.
Dong thoi, véi s6 lugng doanh nghiép nha
nuéc bi kiém tra 1a khdng 16n (3%), s&
khong tao nhiéu kho khian d6i véi co quan
nha nudéc trong viéc chuan bi ngudn luc dé
kiém tra cac thong tin dwoc céc doanh
nghiép nha nuéc cong bd. Thiét nghi, day
cling c6 thé 1a mot van dé ma Viét Nam co
thé tham khao va can nhic ban hanh mot
quy dinh twong tw, nham tang cuong tinh tu
gi&c cua doanh nghiép nha nudc trong viéc
bao dam tinh chinh xac cua cac théng tin
dugc doanh nghiép cong bd. Tuy nhién,
trong béi canh ¢ Viét Nam, B Ké hoach va
Pau tu 13 co quan quan ly va giam séat qua

8 Piéu 4 Quy dinh s6 67 cua Co quan quan ly cong
nghiép va thuong mai Trung Qubc ngay 19/8/2014
vé Céc bién phéap tam thoi kiém tra ngau nhién thong
tin dwoc doanh nghiép cong bé (Interim Measures
for Random Inspection of Information Published by
Enterprises 2014); xem thém tai: http://www.saic.
gov.cn/zwi/zcfg/gzjwj/201508/t20150820 216884.ht
ml; hoac: http://en.pkulaw.cn/display.aspx?cgid=2
32059&lib=law, truy cap ngay 08/01/2018.

24

trinh thuc hién céng bd thdng tin cua cac
doanh nghiép nha nudc, do do, viéc thuc
hién kiém tra thong tin do cac doanh nghiép
nha nuéc cdng b ciing nén do co quan nay
tién hanh. Cu thé, c6 thé quy dinh dinh ky
hang nim, Bo Ké hoach va Pau tu s& phu
trach viéc kiém tra cac thong tin duoc cong
bé cua it nhat 5% téng s6 doanh nghiép nha
nudc trong pham vi ca nudc.

3. Vé ché tai 4p dung khi doanh
nghiép nha nwéc vi pham nghia vu cong
b thong tin

Theo quy dinh hi¢n hanh, doanh nghiép
nha nudc vi pham nghia vu cong b thdng
tin s& phai bi phat tién tir 5.000.000 ddng
dén 15.000.0000 dong®; con nguoi quan ly
doanh nghiép sé bi ap dung cac hinh thirc tir
khién trach, canh cdo, ha bac luong dén
bugc thdi viéc tury truong hop cu thé va co
thé bi co quan dai dién cha so hitu kién nghi
xt 1y hinh sy, Ngoai ra, néu doanh nghiép
nha nudc thuc hién mot trong cac hanh vi
sau ddy s& bi B6 Ké hoach va Pau tu cong
khai tén doanh nghiép d6 trén dia chi
http://www.business.gov.vn: i) Khéng céng
bé thong tin day du; ii) Khéng cong bd
thong tin dung theo quy dinh tai Nghi dinh
s6 81/2015/ND-CP; iii) Cham coéng bd
thong tin dén hai muoi ngay lam viéc''.

Nhu vay, nhin chung, c6 thé thiy cac
ché tai dat ra kha day du va phan nao thé
hién duoc su ran de cua phap luat ddi véi
hanh vi vi pham nghia vu cdng bé thdng tin
cia doanh nghiép nha nudc. Tuy nhién,
thuc té trién khai cac quy dinh cho thay s6
luong doanh nghiép nha nudc thuc hién
cong bd thdng tin (chiém 36,93%) van con

° Piéu 27 Nghi dinh s 50/2016/ND-CP.

0 pigm ¢ khoan 1 Piéu 23 Nghi dinh s
81/2015/ND-CP.

11 Khoan 3 Biéu 23 Nghi dinh s6 81/2015/ND-CP.
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thap. Hién trang nay mot phan dén tir viéc
cac co quan c6 thAm quyén chua that su xir
ly nghiém cac doanh nghiép nha nudc vi
pham nghia vu c¢éng b6 thong tin theo quy
dinh hién hanh, mét phan c6 thé do cac ché
tai hién nay van chua du ran de cac doanh
nghiép nha nuéc tuan thu nghia vu céng b
thong tin. Lién quan dén van dé nay, ching
ta c6 thé tham khao quy dinh cua mot sd
qudc gia.

Cu thé, & Han Qudc, tat ca cac td chuc
cong, bao gom ca cac doanh nghiép nha
nuéc phai thuc hién céng khai théng tin

quan tri theo Luat Quan ly t6 chirc cong (Act
on Management of Public Institutions)?,
Luat nay yéu cau doanh nghiép nha nuéc
phai cong khai thong tin chuan hoéa trén
trang www.alio.go.kr*3, Cac doanh nghiép
nha nudc s& bi p dung cac ché tai xir phat
néu phét 1o viéc cong bd thdng tin hoic
cdng bd thong tin sai thdng qua hé thdng
ALIO™, Khi d6, cac doanh nghiép nay s&
nhian diém phat vi sy khdng tuan tha theo
quy dinh cua phap luat. Hé thong xir phat
bao gom cac mirc phat nhu sau:'®

Noi dung vi pham Mtc phat
- Cong khai thong tin cham trong thoi han 1 tuan 1 diém
~ .+ .. | -Congkhai cham qua 1 tuan so véi thoi han 2 diém
Khéng tuan thu - . . . PN .2
uy dinh cong khai | - Cong kha! cham quéa 1 thang so véi tho! han 3 diem
Yy < - Cong khai cham qua 6 thang so vai thoi han 4 diém
- Ap phat cho mdi théng tin khong cong khai 5 diém
Cong khai théng | - M&i thong tin cdng bé khdng chinh xac bi céc co .2
. X . g N N 5 diém
tin khong chinh xac | quan bén ngoai phat hi¢n
Chinh stra thong tin | - Mbi khi doanh nghiép nha nuéc cong khai théng tin - | Tir 1 gén 5
da cong khai khong chinh xéac va sau do sua I6i diém

Néu doanh nghiép nha nudc co diém
phat trén 10 diém thi doanh nghiép do sé& bi
canh c4o. Néu doanh nghiép nha nuéc co
diém phat trén 20 diém hoic hai nim lién

12 pidu 11 Luat Quan ly cac td chirc cong nam 2007
stra d6i, bd sung nam 2008, 2009 va 2016 (Act on
Management of Public Institutions 2007 amended by
Act 2008, 2009 and 2016); xem thém tai:
http://www.law.go.kr/eng/engLsSc.do?menuld=1&q

uery=ACT+ON+THE+MANAGEMENT+OF+PUB

LIC+INSTITUTION&x=11&y=39, truy cap ngay
08/01/2018.

13 Gregory Smith, Le Duy Binh, Jim Colvin, tldd (3),
p. 67.

14 OECD, Disclosure and Transparency in the State-
owned Enterprise Sector in Asia: Stocktaking of
national practices, Korea, p. 17.

tiép bi canh cao thi s& bi danh gia la doanh
nghiép thiéu trung thuc?®.

O Trung Quédc, Quy ché tam thoi s6 654
vé cong bd thong tin doanh nghiép
(Provisional Regulations on Enterprise
Information Publicity) da duoc ban hanh
vao thang 8/2014 va c6 hiéu luc tir ngay
01/10/2014% &p dung cho tit ca cac doanh

15 Gregory Smith, Le Duy Binh, Jim Colvin, tldd (3),
p. 67.

18 Gregory Smith, Le Duy Binh, Jim Colvin, tldd (3),
p. 68.

1 Amy L. Sommers, Cecillia Dai and Aqua Huang,
China’s New Corporate Disclosure Requirements:
Potential U.S. and U.K. Anti-Corruption Compliance
Implications, World Securities Law Report, number
6, 2015, p. 1.
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nghiép duoc thanh 1ap ¢ Trung Quéc, bao
goém ca doanh nghiép nha nudc. Theo Quy
ché nay, néu doanh nghiép khéng cong b
thong tin theo dung thoi han hogc cong bd
théng tin khéng chinh x&c thi sé bi ghi tén
vao danh sach doanh nghiép c6 sy bat
thuong trong hoat dong*®. Sau dé, trong thoi
han 3 nam: i) Néu doanh nghiép khéc phuc
cac hanh vi vi pham, thuc hién dung cac
quy dinh vé céng bd théng tin, doanh
nghiép s€ dugc xda tén khoi danh sach nay;
ii) Néu doanh nghi¢p van khong tuan tha
cac quy dinh vé cong bd thong tin, doanh
nghiép s€ bi ghi tén vao danh sach céac
doanh nghiép c6 hanh vi vi pham phap luat
nghiém trong. Mot doanh nghiép da bi ghi
tén vao danh sach cac doanh nghiép c6 hanh
vi vi pham phép luat nghiém trong chi dugc
x6a tén khoi danh sach nay khi doanh
nghiép d6 thuc hién cong bd thong tin ding
theo quy dinh trong vong 5 nam ké tir ngay
bi ghi tén vao danh sach'®. Nhu vay, co thé
thdy viéc x0a tén khoi danh séch cac doanh
nghiép c6 hanh vi vi pham phap luat nghiém
trong doi hoi nhitng yéu cau khat khe vé
viéc thyuc hién dung nghia vu cdng b théng
tin hon so véi viéc x0a tén khoi danh sach

18 Hidu 17 Quy ché tam thoi s6 654 cua Hoi dong
nha nudc Cong hoa nhén dan Trung Hoa ngay
07/8/2014 vé Cong bd thoéng tin doanh nghiép
(Provisional Regulations on Enterprise Information
Publicity 2014); xem thém tai: http://www.
gov.cn/zhengce/2014-08/23/content_2739774.htm;
hoac: https://china-social-credit.com/2017/08/provi
sional-regulations-enterprise-information-publicity/,
truy cap ngay 08/01/2018.

19 piéu 17 Quy ché tam thoi s6 654 cia Hoi dong
nha nuéc Cong hda nhan dan Trung Hoa ngay
07/8/2014 vé Cong bd théng tin doanh nghigp
(Provisional Regulations on Enterprise Information
Publicity 2014); xem thém tai: http://www.gov.cn
/zhengce/2014-08/23/content_2739774.htm;  hoac:
https://china-social-credit.com/2017/08/provisional-
regulations-enterprise-information-publicity/,  truy
cap ngay 08/01/2018.
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cac doanh nghiép c6 su bat thuong trong
hoat dong. Ngoai ra, mot didu dang luu ¥ 1a
néu mot doanh nghiép bi ghi tén vao danh
sach cé&c doanh nghiép c6 hanh vi vi pham
phap luat nghién trong thi nguoi dai dién
theo phap luat cua doanh nghi¢p nay sé
khong dugc lam nguoi dai dién theo phap
luat cua doanh nghiép khac trong vong 3
nam?. Pay dugc xem la mot trong nhiing
ché tai c6 tac dung thuc ddy ngudi dai dién
cua doanh nghiép nha nudc nghiém tac thuc
hién cic quy dinh vé nghia vu cong b
théng tin cua doanh nghiép.

Viét Nam c6 thé hoc hoi noi dung mot
s6 quy dinh tir phap luat Han Quéc, Trung
Qudc va co sy diéu chinh cho phi hop voi
tinh hinh thuc té cua Viét Nam. Cu thé, bén
canh hinh thac xir Iy vi pham hanh chinh vé
viéc doanh nghiép nha nuéc cham coéng bd
théng tin, ching ta c6 thé &p dung muc tinh
diém phat twong ty nhu Han Quéc. Qua
mtrc diém phat dwoc tinh cho ting doanh
nghiép, nguoi dan s& danh gia duwoc phan
nao muac d6 tuan tha caa doanh nghiép nha
nude dbi véi nghia vu céng bd thong tin.
Viéc phan hda mirc diém phat theo thoi gian
ma doanh nghiép nha nudc cham céng bd
thong tin cling dugc coi la mot trong nhirng
diém noi bat cia quy dinh nay. Néu diém
phat cua doanh nghiép nha nudc vuot qua 20
diém, doanh nghiép nay s& bi Bo Ké hoach

(Xem tiép trang 34)

2 piéu 17 Quy ché tam thoi s6 654 ciia Hoi dong
nha nuéc Cong hda nhdn dan Trung Hoa ngay
07/8/2014 vé Cong bd théng tin doanh nghiép
(Provisional Regulations on Enterprise Information
Publicity 2014); xem thém tai: http://www.gov.cn/
zhengce/2014-08/23/content_2739774.htm; hoac:
https://china-social-credit.com/2017/08/provisional-
regulations-enterprise-information-publicity/,  truy
cap ngay 08/01/2018.



BOI THUONG KHOAN LQI NHUAN BIBO LO
THEO CONG UOC VIEN 1980

Nguyén Thé Pirc Tam”
Phagm Anh Duwong™

Tom tat: Bai viét nghién ciru cac vdn dé lién quan dén boi thuwong khodn loi nhudn
bi b6 16 theo Céng wéc Vien 1980 vé mua ban quéc té hang hda, cu thé 1a khai niém
khodn loi nhugn bj bé 16 va chizng minh khodn lgi nhugn bj bé 16 trong thuc tién tai
phan. Tir do, cdc tac gid dwa ra mét sé khuyén nghi cho cdc co quan tai phan Viét Nam
khi &p dung cdc quy dinh ciia Céng woéc Vién 1980 vé mua ban quoc té hang hoa lién
quan dén boi thirong khodn loi nhudn b bé 16.

Abstract: This paper studies issues relating to compensation for loss of profit under
the United Nations Convention on Contracts for the International Sale of Goods of 1980,
particularly the loss of profit concept and its proof in practice. Basing on that, it makes
recommendations for competent authorities in Vietnam when they apply the Convention

for such compensation.

Pit van dé

Tro thanh thanh vién the 84 cua Cong
woc Vién 1980 vé mua ban qudc té hang
hoa (CISG), Viét Nam, dac biét la cong
dong doanh nghiép, duoc huang lgi ich do
nhiéu déi tac thwong mai 16n cua Viét Nam
cling la thanh vién ctia CISG. Nhu vay, cac
co quan tai phan Viét Nam ciling can ap
dung cac quy dinh cua CISG dé giai quyét
cac tranh chap mua ban qudc té hang hoa.

Qua thyc tién giai quyét tranh chap
thwong mai qudc té ndi chung va tranh chap
mua ban qudc té& hang hoa ndi riéng, boi
thuong thiét hai 12 loai ché tai thuong duoc
bén bi vi pham yéu cau ap dung trong
truong hop bén kia cé hanh vi vi pham hop
dong. Tuy nhién, cic co quan tai phan
thuong gap kho khan khi giai quyét yéu cau
boi thuong thiét hai, dic biét trong truong
hop ton that 1a khoan lgi nhuan bi bo 1§

" ThS., ai hoc Kinh té — Luat, Dai hoc Quéc gia Tp.
Ho6 Chi Minh.
™ Vin phong luat su Lé Nguyén.

(loss of profit). Nhiéu co quan tai phan chip
nhan hoac tir chdi yéu cau bdi thuong khoan
loi nhuan bi bo 16 cua bén bi vi pham ma
khong giai thich, 1ap luan cling nhu khong
dua ra co so phap ly rd rang cho phan quyét
ctia minh. Mot s6 khéc chap nhan mot phan
yéu cau bdi thuong khoan lgi nhuan bi bo 15
nhu 14 cach dé “dung hoa” loi ich giita cac
bén. Cac giai phap trén déu thiéu thuyét
phuc va c6 kha nang anh huong tiéu cuc dén
quéa trinh giai quyét tranh chap thuong mai
quéc té. Mot trong nhiing ly do chinh cua
thuc trang trén la khoan loi nhuan bi bo 16
khong thé dugc xac dinh chéc chan tuyét ddi
va it nhiéu mang tinh chat gia dinh. D¢ giai
quyét van dé nay, cac co quan tai phan can
nam 16 quy dinh cua luat 4p dung lién quan
dén bdi thuong khoan lgi nhuan bi bo 13.
CISG danh ra Muc Il — Chuong V (tu
Diéu 74 — 77 CISG) dé quy dinh vé loai ché
tai boi thuong thiét hai, trong d6 dic biét
nhic dén khoan lgi nhuan bi bo 15. Do do,
viéc nghién ctiu céc van dé lién quan dén
boi thuong khoan loi nhuan bi bo 15 theo
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CISG dong vai tro quan trong; giup cac co
quan tai phan Viét Nam giai quyét yéu cau
boi thuong khoan loi nhuan bi bo 15 noi
riéng va bdi thuong thiét hai néi chung
chinh xac, thong nhat.

1. Khéi niém khoan lgi nhuan bj bé 1&

1.1. Téng quan

Diéu 74 CISG quy dinh vé muc boi
thuong thiét hai nhu sau: “Mirc boi thuong
thiét hai do hanh vi vi pham hop ddng cia
mot bén bao gom gia tri ton that, ké ca
khoan loi nhudn bi bo 16, ma bén bi vi pham
phai chiu do bén vi pham gay ra”. Nhu vay,
theo CISG, gid tri t6n that bao gébm gia tri
giam di ma bén bi vi pham ganh chiu (thiét
hai thyc t&) va gid tri ting thém ma bén bj vi
pham bo 15 (khoan lgi nhuan bi b 15). Quy
dinh nay thé hién triét Iy caa CISG vé muc
dich ton tai cua ché tai bdi thuong thiét hai,
d6 1a, viéc bdi thuong thiét hai phai dat bén
bi vi pham vao vi thé kinh t& (economic
position) ngang bang véi vi thé kinh té ma
ho c6 dugc trong treong hop bén vi pham
thuc hién ding hop dong'. CISG quy dinh r3
rang rang, gia tri ton that bao gom ca khoan
loi nhuan bi bo 13 1a bai vi trong mot s6 hé
théng phép luat quéc gia, gia tri ton that
khéng bao gom khoan lgi nhuan bj bo 15,

Nhin chung, CISG khdng c6 su phan
biét vé ché do phép ly gitta khoan lgi nhuan
bi bo 15 va cac ton that khac, trir quy dinh
tai Piéu 44 CISG. Theo do, bén bj vi pham
s& mat quyén yéu cau bdi thudng ddi Véi
khoan lgi nhuan bi bo 1§, nhung van co
quyén yéu cau boi thuong d6i véi cac ton

1 Secretariat Commentary on the Draft Convention
on Contracts for the International Sale of Goods,
AJCONF.97/5, Article 70, para. 3.

2 Hoda Kordjazi et al. (2012), ‘Loss of Profit in
Breach of Contract: Comparative Study Between
Iran and Convention of International Sale of Goods
(1980)°, International Proceedings of Economics
Development and Research, Vol. 31, pp. 152 — 153.
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thit khac trong treong hop bén bj vi pham,
mac du co6 ly do chinh déng, khong thong
bdo cho bén vi pham vé& hang hoéa khong
ph hop vai hop dong hoac vé noi dung cua
quyén hoic khiéu nai cua bén thi ba.

1.2. Cac nguyén tdc béi thuwong khodn
loi nhudn bi be lo

Diéu 74 CISG dua ra cac nguyén tic boi
thuong thiét hai trong CISG, &p dung chung
cho khoan lgi nhuan bi bo 15, nhu sau:

Mgt 13, nguyén tic bdi thuong toan bo.
Theo nguyén tic nay, khoan loi nhuan bi bo
I bao gdm moi gia tri ting thém ma bén bj
vi pham bé 15 do hanh vi vi pham hop ddng
caa bén vi pham. Trong Crane case, Toa
Céap cao Murcia (Tay Ban Nha) cho rang,
hanh vi vi pham hop ddng cua bén béan gay
thiét hai cho bén mua dudi dang khoan lgi
nhuan bi bo 16. Bén béan, thay vi giao hang
cho bén mua, da ban lai hang cho bén tha
ba. Thiét hai la chénh Iéch gitra gia ban lai
hang cho bén thir ba va gia hang theo hop
dong. Khoan loi nhuan bi bo 15 trong truong
hop nay la lgi nhuan ma bén mua dang 1€
dugc huong trong giao dich ban lai hang
cho bén thir ba nhung da bi bo 15 (khdng
dugc huong) do hanh vi vi pham hop dong
ctia bén ban®.

Hai 13, nguyén tic chi bdi thuong céc
ton that co thé tién liéu duoc. Nguyén tac
nay yéu cau bén vi pham, vao thoi diém
giao két hop dong, tién liéu hoac phai tién
liu dwoc ring viéc vi pham hop ddng s&
khién cho bén bi vi pham bo 1& khoan logi
nhuan d6. Trong Jewelry case, Toa an tdi
cao Ao cho rang, khoan loi nhuan théng
thuong (usual profit) tir hoat dong ban hang
cua bén ban l1a ton that ma bén mua, vao
thoi diém giao két hop ddng, phai tién liéu

3 Spain 15 July 2010 Audiencia Provincial de
Murcia, http://cisgw3.law.pace.edu/cases/100715s4
html, truy cap ngay 27/12/2017.
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dugc rang viéc vi pham hop déng (bén mua
tir chdi mua hang) sé& khién cho bén ban bo
I& khoan logi nhuan d6*. Tréi lai, trong Art
books case, Toa &n Thuong mai Zlrich
(Thuy S¥) cho ring, bén mua khong thé yéu
cau bdi thuong khoan loi nhuan bi bo 15 do
khong du co s& ching minh thiét hai. Boi
I&, khoan lgi nhuan bi bo 16 phai la khoan
lgi nhuan thong thuong trong hoat dong
kinh doanh cua bén mua ma bén béan tién
liu duoc vao thoi diém giao két hop dong.
Bén ban chi phai bdi thuong khoan loi
nhuan bi bé 15 cao bat thuong (extraordinary
loss of profit) néu bén mua cho bén béan biét
rai ro xay ra loai tén that cy thé nay va bén
ban chap nhan rai ro d6°. Hai vu viéc trén
cho thiy, viéc gigi han trach nhiém boi
thuong thong qua “kha nang tién liéu” cho
phép cac bén nhan biét va quan 1y rai ro
hiéu qua hon. Hon nita, nguyén tic chi boi
thudng céc ton that cd thé tién lidu duoc con
khuyén khich viéc trao ddi thong tin gita
cac bén vé céc rai ro bat thuong trong qué
trinh ¢am phén va giao két hop dong.

Ba la, nguyén tac khong boi thuong céc
ton that ma bén bi vi pham c6 thé han ché
duoc. Theo nguyén tic nay, néu bén bi vi
pham khéng thyc hién cac bién phap hop ly
dé han ché khoan lgi nhuan bi bo 15, bén vi
pham c6 quyén yéu cau giam muac boi
thuong thiét hai theo gia tri I8 ra di c6 thé
han ché duoc®. Trong Peanut kernel case,

4 Austria 28 April 2000 Supreme Court, http:/
cisgw3.law.pace.edu/cases/000428a3.html, truy cép
ngay 27/12/2017.

S Switzerland 10 February 1999 Commercial Court
Zurich,  http://cisgw3.law.pace.edu/cases/990210s1
.html, truy cap ngay 27/12/2017.

¢ Piéu 77 CISG.

Xem thém: Ukraine 13 February 2006 Tribunal of
International Commercial Arbitration, Ukrainian
Chamber of Commerce & Trade, http://cisgw3.law.
pace.edu/cases/060213u5.html, truy cap ngay
27/12/2017.

bén mua va bén ban giao két hop ddng mua
ban hat dau phong. Hop ddng néu rd rang,
bén mua phai mo L/C muoi 1am ngay trudc
ngay giao hang. Bén ban da chuan bi hang
hoa dé giao nhung bén mua khong mé L/C,
khong sap xép phuong tién dé nhan hang va
tuyén bé chim dut hop dong qua fax. Bén
ban ép hat dau phong thanh dau dau phong
va ban sé dau dau phong nay. Hoi dong
Trong tai cho rang, hanh vi vi pham hop
dong ciia bén mua cau thanh vi pham co ban
hop dng va bén mua phai chiu trach nhiém
boi thuong cho bén ban khoan lgi nhuan bj
bo 1&. Tuy nhién, theo Piéu 77 CISG, bén
ban phai thuc hién céac bién phap hop ly dé
ban lai hat dau phong theo gia thi truong
nham han ché t6n that chir khong phai 1a ép
thanh dau dau phong bai vi viéc nay gay ra
ton that 16n hon. Do do, bén ban chi duoc
boi thuong khoan loi nhuan bi bo 15 13
chénh léch gitra gid hat dau phong theo hop
ddng va gia hat dau phong trén thi truong,
thay vi chénh léch gitta gi& hat dau phong
theo hop dong va gia dau dau phong da ban
nhu yéu cau bdi thuong cua bén ban’. Trong
mat s6 trudng hop, viéc thuc hién cac bién
phap dé han ché ton that 1am phét sinh chi
phi cho bén bi vi pham. Vi du, trong truong
hop bén mua vi pham hop déng do tir chdi
nhan hang, bén ban c6 thé han ché tén that
bang cach ban lai hang hoa; tuy nhién trong
thoi gian tim kiém bén thir ba dé ban lai, chi
phi luu gitr va bao quan hang hoa sé€ phat
sinh. Miac du Diéu 74 CISG khong quy dinh
rd bén vi pham phai thanh toan cac chi phi
phat sinh nay, nhung viéc bén bi vi pham
duoc boi thuong cac chi phi phat sinh hop
1y dugc xem 1a phi hop véi nguyén tic boi

7 China Arbitration Award of June 1999, http:/
cisgw3.law.pace.edu/cases/990600c1.html, truy cap
ngay 27/12/2017.
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thuong toan bo va nguyén tic khong boi
thuong cac ton that ma bén bi vi pham co
thé han ché duoc?®.

1.3. Cach tinh khodn lgi nhudn bi be 16

CISG khong c6 diéu khoan cu thé vé
cach tinh khoan lgi nhuan bi bo 15. Cong
thirc thuong dugc cac co quan tai phan ap
dung 1a khoan loi nhuan bi boé 15 bang
doanh thu gia dinh (hypothetical revenues)
trir chi phi bién ddi gia dinh (hypothetical
variable costs). CISG khong quy dinh rd
rang, ca chi phi bién ddi (variable costs) va
chi phi ¢é dinh (fixed costs) hay chi chi phi
bién ddi duoc trir vao doanh thu trong viéc
tinh toan khoan lgi nhuan bi bo 16. Tuy
nhién, thuc tién tai phan cho thay, chi phi cé
dinh khong dugc troe khi tinh khoan loi
nhuan bi bo 13, bai vi chi phi ¢b dinh 12 loai
chi phi khdng bi anh huéng du bén kia vi
pham hop dong hay khéng. Chi khi nao
hanh vi vi pham hop dong cua bén vi pham
lam cham dut hoat dong kinh doanh cua bén
bi vi pham thi chi phi ¢6 dinh m¢i c6 thé
duoc tru®. Nhu vay, khoan loi nhuan bi bo
|6 khong chi bao gém loi nhuan rong (net
profit) ma con gém ca chi phi ¢é dinh®.
Trong Jeans case, Toa Phuc tham Hamburg
(Pic) ciing cho rang, chi phi ¢é dinh khong
phai 1a loai chi phi c6 thé tiét kiém dugc
(saved costs), trir khi bén ban chitng minh
dugc rang chi phi ¢ dinh trong truong hop
thuc hién dung hgp dong cao hon chi phi ¢b

8 CISG Advisory Council Opinion No. 6, para. 4.1,
http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html,
truy cap ngay 27/12/2017.

® United States 6 December 1995 Federal Appellate
Court [2nd Circuit], http://cisgw3.law.pace.edu/
cases/951206ul.html, truy cap ngay 27/12/2017.

10 Ingeborg Schwenzer (Ed.) (2016), Schlechtriem &
Schwenzer: Commentary on the UN Convention on
the International Sale of Goods (CISG), Oxford
University Press, Article 74, para. 38.
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dinh trong truong hop ¢6 hanh vi vi pham
hop dong*™.

2. Chang minh khoan lgi nhuan bi
bé 16

2.1. Ludt &p dung doi véi céc vin dé vé
chérng minh

Ciing nhu cac ton that khac, khoan lgi
nhuan bi bo 1& can duoc chitng minh. Van
dé dau tién 1a viéc chizng minh nay c6 thudc
pham vi diéu chinh cua CISG hay khong?

Mot s hoc gia cho ring, cac van dé vé
ching minh khoan lgi nhuan bi bo 16 thudc
vé luat té tung quéc gia (procedural law) va
nam ngoai pham vi diéu chinh cua CISG2.
bién hinh, trong Summer cloth collection
case, Toa &n Quan Sissach (Thuy S¥) cho
ring, cac van dé vé chung minh thugc vé
luat t tung qudc gia, do d6, duoc diéu
chinh bai hé thugce luat toa an (lex fori). Vi
vay, Toa an s& ap dung luat té tung québc gia
cia ho dé giai quyét cac van dé vé chang
minh. Trong vu an nay, phap luat Thuy Sy
dugc ap dung ddi voi cac van dé vé chang
minh. Theo Diéu 8 Bo luat Dan sy Thuy S¥,
nghia vu chitng minh ton that thuoc vé bén
mua (bén bi vi pham). Do do, Toa an cho
rang, viéc bén mua khdng cung cap ching
ctr @& chirng minh tn that cho thdy yéu cau
boi thuong thiét hai cia bén mua la khong
c6 can ci's.

Tuy nhién, cac van dé vé ching ctr va
chang minh trong luat té tung cua céc qudc
gia khac nhau c6 thé rat khac nhau. Vi duy,
bén ban khdng giao hang la mot loai san

11 Germany 26 November 1999 Appellate Court
Hamburg,  http://cisgw3.law.pace.edu/cases/99112
6g1.html, truy cap ngay 27/12/2017.

12 Djakhongir Saidov (2006), ‘Standards of Proving
Loss and Determining the Amount of Damages’,
Journal of Contract Law, Vol. 22, pp. 47 — 48.

13 Switzerland 5 November 1998 District Court
Sissach, http://cisgw3.law.pace.edu/cases/981105s1
html, truy cap ngay 27/12/2017.
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pham ma bén mua chua ting kinh doanh
trude day (khong c6 thong tin vé doanh thu
trong qua kha), bén mua cé ging chung
minh ton that, trong d6 c6 khoan loi nhuan
bi bo 15, bang cach gia dinh vé doanh thu
trong tuong lai. Trong truong hop nay, cac
qudc gia yéu cau cao vé mirc do chung
minh s& khong cho bén bi vi pham duoc boi
thuong khoan lgi nhuan bi bo 15 theo Diéu
74 CISG. Trong Plastic carpets case, Toa
Phic tham Helsinki (Phan Lan) cho rang,
doanh thu muc tiéu (sales goal) cua bén
mua khdng thé duoc dung 1am co so dé tinh
khoan lgi nhuan bi bo 164, Tuy nhién, cac
quéc gia yéu cau thap hon vé mirc do chimng
minh s& cho bén bi vi pham duoc boi
thuong khoan loi nhuan bi bo 1§ theo Piéu
74 CISG. Hé qua xay ra | sy bat binh dang
d6i v6i bén bi vi pham trong céc hoan canh
tuong ty nhau nhung dugc xét Xt boi cac co
quan tai phan khéac nhau®®. Nhu vay, viéc ap
dung luat t6 tung qudc gia ddi véi cac van
dé vé chang minh s& anh hudng tiéu cuc
dén kha ning ap dung va giai thich CISG
mot cach thdng nhét, anh huéng tiéu cuc
dén muc tiéu théng nhat phap luat mua ban
hang hoa qudc té caa CISG.

Do d6, ngay nay, dai da sé cac hoc gia
déu cho ring, cac vin d& vé chung minh
khoan lgi nhuan bi bo 15, mac du khéng c6
cac quy dinh rd rang trong Cong udc nhung
van thudc pham vi diéu chinh caa CISG?.

14 Finland 26 October 2000 Helsinki Court of
Appeals, http://cisgw3.law.pace.edu/cases/001026f5
html, truy cap ngay 27/12/2017.

15 CISG Advisory Council Opinion No. 6, para. 2.3,
http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html,
truy cap ngay 27/12/2017.

16 Ingeborg Schwenzer (Ed.) (2016), Schlechtriem &
Schwenzer: Commentary on the UN Convention on
the International Sale of Goods (CISG), Oxford
University Press, Article 74, para. 66.

2.2. Trach nhi¢gm ch#rng minh

Bén bi vi pham c6 trach nhiém chung
minh ton that, ké ca khoan loi nhuan bi bo
I& ma ho ganh chiu, ciing nhu mdi quan hé
nhan qua giira tén that va hanh vi vi pham
hop dong cua bén kia’. Van dé tiép theo Ia
CISG yéu cau bén bi vi pham chang minh
khoan lgi nhuan bi bo 16 & mac d6 nao.
Hién nay, ton tai hai cach tiép can khéc
nhau vé van dé nay.

Cach tiép can tha nhit cho rang, theo
biéu 74 CISG, khoan lgi nhuan bi bo 1&
truéc hét phai chic chan, cu thé va chinh
x&c*®. Trong Used car case, Toa Phlc tham
Koln (Puc) cho rang, theo Diéu 74 CISG,
bén mua phai tinh chinh xac thiét hai ma ho
ganh chiu®®. Tuong tu, trong Shoes case,
Toa 4n Quan Miinchen (Puc) cho rang,
Diéu 74 CISG yéu cau phai xac dinh cy thé
thiét hai dé duoc boéi thuong. Toa an cho
rang, bén mua khong giai thich cling nhu
khéng cung cap du chung ct dé chitng minh
khoan loi nhuan bi bo 15%°. Trong Vacuum
cleaners case, Toda Phtc tham Celle cho
rang, bén bi vi pham phai tinh toan chinh

17 Sieg Eiselen (2007), ‘Remarks on the Manner in
Which the UNIDROIT Principles of International
Contracts May Be Used to Interpret or Supplement
Article 74 CISG’, in John Felemega (Ed.), An
International Approach to the Interpretation of the
United Nations Convention on Contracts for the
International Sale of Goods (1980) as Uniform Sales
Law, Cambridge University Press, p. 217.

Ingeborg Schwenzer (Ed.) (2016), Schlechtriem &
Schwenzer: Commentary on the UN Convention on
the International Sale of Goods (CISG), Oxford
University Press, Article 74, para. 66.

18 Djakhongir Saidov (2006), ‘Standards of Proving
Loss and Determining the Amount of Damages’,
Journal of Contract Law, Vol. 22, pp. 54 — 55.

19 Germany 21 May 1996 Appellate Court Koln,
http://cisgw3.law.pace.edu/cases/960521g1.html,
truy cap ngay 27/12/2017.

20 Germany 20 February 2002 District Court
Miinchen,  http://cisgw3.law.pace.edu/cases/02022
0gl.html, truy cap ngay 27/12/2017.
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xac thiét hai ma ho ganh chiu?’. Tuong tu,
trong Coke case, Hoi ddng trong tai ICC
cho rang, theo Diéu 74 CISG, bén bi vi
pham cé trdch nhiém chuang minh va ho
phai chiing minh sy ton tai cua thiét hai
ciing nhu tinh toan chinh xac thiét hai?2.

Tuy nhién, cac toa an va trong tai theo
cach tiép can nay khéng giai thich, 1ap luan
cling nhu khong dua ra co so phap ly rd rang
cho quyét dinh cua minh?®, Trong khi do,
khong ton tai bat ky quy dinh nao cia CISG
dé cap dén tiéu chuan ching minh nhu vay.
Cach tiép can nay c6 thé gay nguy hiém vi
néu duoc tuan theo, n6 cé thé khuyén khich
c4c tda &n va trong tai 4p dung c&c quy tic
khong ton tai trong CISG. Mit khac, phuong
phép sir dung dé tinh toan khoan loi nhuan
bi bo 15 ciing rat phuc tap va it nhiéu mang
tinh chét gia dinh. Viéc tinh toan chinh xéc
tuyét dbi khoan loi nhuan bi bo 15 1a khéng
thé thuc hién dugc. Do do, cach tiép can nay
thuong bi chi trich?,

Céch tiép can thir hai cho rang, bai vi
tiéu chuan chting minh khong duoc quy
dinh r6 trong CISG nén can &p dung nguyén
tac bo khuyét (gap-filling) quy dinh tai Biéu
7(2) CISG. Theo d6, van d& vé tiéu chuan
ching minh can duoc giai quyét theo cac
nguyén tic chung 1am nén tang cua CISG,
cu thé 1a nguyén tic hop ly. Nguyén tic nay
dugc tim thay tai rat nhiéu diéu khoan khac

2L Germany 2 September 1998 Appellate Court
Celle, http://cisgw3.law.pace.edu/cases/980902g1.html,
truy cap ngay 27/12/2017.

22 |CC Arbitration Case No. 9187 of June 1999,
http://cisgw3.law.pace.edu/cases/999187il1.html, truy
cap ngay 27/12/2017.

23 Djakhongir Saidov (2006), ‘Damages: The Need
for Uniformity’, Journal of Law and Commerce,
Vol. 25, p. 399.

24 Djakhongir Saidov (2006), ‘Standards of Proving
Loss and Determining the Amount of Damages’,
Journal of Contract Law, Vol. 22, pp. 55 — 57.
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nhau cta CISG, cu thé Ia cac diéu 8, 16, 18,
25, 33, 34, 35, 37, 38, 39, 43, 44, 46, 47, 48,
49, 60, 63, 64, 65, 72,73, 75, 76, 77, 79, 85,
86, 87 va 88 CISG. Do do, c6 thé xem day
la nguyén tic chung 1am nén tang cua
CISG?. biéu nay dan dén hé qua l1a khoan
loi nhuan bi bd 16 ciing phai dugc ching
minh mot cach hop 1y2°.

Tuy nhién, nguyén tic hop ly duoc rut
ra tir CISG vén chua du dé giai quyét muc
d6 chac chan caa ton that ma bén bj vi pham
phai ching minh dé yéu cau bdi thuong
khoan lgi nhuan bi bo 15. Cu thé, bén bj vi
pham khdng thé yéu cau bén vi pham boi
thuong khoan loi nhuan khé hodc khdng thé
phat sinh. Trong truong hop nay, Bo
Nguyén tic UNIDROIT vé hop ddng
thuong mai quédc té c6 thé dugc st dung dé
bo khuyét cho CISG?. Theo quy dinh tai
Diéu 7.4.3 Bo nguyén tic UNIDROIT, tén
that, ké ca ton that trong twong lai, chi dugc
boi thuong néu chung dwoc ching minh &
murc d6 chac chan hop Iy. Nhin chung, yéu
cau vé mirc do chic chan hop 1y ciing phu
hop vé&i phép luat cua nhiéu quéc gia?®. Do
d6, cach tiép can nay duoc ung ho hon cach
tiép can dau tién.

% Djakhongir Saidov (2006), ‘Standards of Proving
Loss and Determining the Amount of Damages’,
Journal of Contract Law, Vol. 22, pp. 70 — 71.

% CISG Advisory Council Opinion No. 6, para. 2.6,
http://www.cisg.law.pace.edu/cisg/CISG-AC-
op6.html, truy cap ngay 27/12/2017.

27 CISG Advisory Council Opinion No. 6, para. 2.8,
http://www.cisg.law.pace.edu/cisg/CISG-AC-op6.html,
truy cap ngay 27/12/2017. Ingeborg Schwenzer (Ed.)
(2016), Schlechtriem & Schwenzer: Commentary on
the UN Convention on the International Sale of
Goods (CISG), Oxford University Press, Article 7,
para. 36.

2 John Gotanda (2004), ‘Recovering Lost Profits in
International Disputes’, Georgetown Journal of
International Law, Vol. 36, p. 87.
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2.3. Hau qua phap ly trong trwong
heop khong hoan thanh trach nhiém
chizng minh

Nhu da trinh bay, bén bi vi pham cé
trach nhiém chirng minh khoan lgi nhuan bi
bo 16. Viéc bén bi vi pham khéng thuc hién
hoic thuc hién khong day da trach nhiém
ching minh s& anh huong dén quyét dinh
clia co quan tai phan ddi véi yéu cau boi
thuong. Qua thyc tién tai phan, trong truong
hop bén bi vi pham khéng hoan thanh trach
nhiém ching minh khoan lgi nhuan bi bo
15, hai truong hop ¢d thé xay ra nhu sau:

Mot 1a, co quan tai phan bac bo hoan
toan yéu cau boi thuong caa bén bi vi pham.
Trong Shoes case, bén mua khdng thanh
toan tién mua hang theo hop dong vi cho
rang bén béan giao hang cham va bén mua c6
quyén giam gia. Bén ban khai kién yéu cau
bén mua thanh toan tién mua hang va tra lai
cham thanh toan, bén mua phan té yéu cau
bén ban bdi thuong khoan lgi nhuan bi bo
15. Toa 4n Quan Diisseldorf (Bic) cho ring
bén mua khong c6 quyén giam gia vi theo
CISG, ché tai nay khong &p dung ddi voi
viéc giao hang cham. Pong thoi, tda an
cling bac bo yéu cau bdi thuong khoan loi
nhuan bi bo 16 cua bén mua vi bén mua
khong cung cap du ching ctr dé chitng minh
khoan lgi nhuan bi bo 16. Bén mua chi ¢6
thé yéu cau boi thuong khoan lgi nhuan bi
bo 15 néu khéch hang cua bén mua thé hién
rang, ho chi chap nhan loai gidy cua bén ban
cung cdp ma khdng chap nhan bit ky loai
giay cua nha cung cip nao khac®.

Hai 1a, co quan tai phan tu udc lugng
khoan lgi nhuan bi bo 16 theo 1€ phai va
cong biang (ex aequo et bono). Trong
Cutlery case, bén mua tir chdi nhan hang vi

2 Germany 5 March 1996 District Court Dusseldorf,
http://cisgw3.law.pace.edu/cases/960305g1.html,
truy cap ngay 27/12/2017.

cho rang, hop dong vé hiéu hoic bén mua
c6 quyén hay bo hop dong. Bén béan yéu cau
bén mua bdi thuong cac ton that phét sinh,
trong do6 c6 khoan lgi nhuan bi bo 16. Bén
ban cho rang, hang dugc gan nhén theo yéu
cau dic biét cua bén mua, bén ban s& khdng
thé ban lai hang cho cac khach hang khac.
Ddng thoi, néu bén ban stra lai hang thi gia
ban lai hang ciing khong cao nhu ban dau.
Do d6, bén ban yéu cau bén mua boi thuong
Véi sb tien t6i thiéu bang 10% gia ban hang
theo hop dong. Toa 4n Thuwong mai Aargau
(Thuy S¥) yéu cau bén ban cung cip cac
hoa don chitng minh riang bén ban di ban lai
hang cho cac khach hang khac nhung bén
ban khong cung cap duoc. Bén ban chi xac
dinh c0 thiét hai dudi dang khoan lgi nhuan
bi bo 15 ciing nhur s6 luwgng hang bj thiét hai.
Bang kinh nghiém xét xt, tda an cho rang
bén ban c6 quyén yéu cau boi thuong twong
duong 10% gia ban hang theo hop dong, boi
Vi nd luc dé ban lai hang cua bén ban ciing
tuong duong véi khoan loi nhuan bi bo 16
trong giao dich béan lai hang®. C6 thé thiy
rang, trong trudng hop hop déng bi huy bo
va bén ban da ban lai hang, bén ban co
quyén yéu cau boi thuong chénh léch giira
gia hang theo hop dong va gia ban lai hang
theo Piéu 75 CISG. Trong tranh chép trén,
mac du khoan loi nhuan bi bo 15 chic chan
phét sinh, nhung khéng co ching cu dé
chang minh do bén ban khdng cung cap
dugc hoa don ban lai hang. Trong truong
hop ndy, co quan tai phan co thé ty udc
luong khoan loi nhuan bi bo 16 theo 1€ phai
va cong bing (ex aequo et bono). Trong vu
an Vital Berry Marketing v. Dira-Frost, do
gi4 hang trén thi truong giam, bén mua cd y
khéng mo L/C nham tri hodn viéc giao hang

30 Switzerland 26 September 1997 Commercial
Court Aargau, http://cisgw3.law.pace.edu/cases/9709
26s1.html, truy cap ngay 27/12/2017.
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dé thuong luong giam gia véi bén ban. Toa
an Quan Hasselt (Bi) cho rang bén ban cé
quyén hay bo hop dong va yéu cau bén mua
bdi thuong thiét hai, trong d6 co khoan loi
nhuan bi bo 16. Toa an xac dinh khoan loi
nhuan bi bo 15 theo 1& phai va cong bang, c6
tinh dén x4c suit gia béan lai hang s& thip hon
dang ké so véi gia hang theo hop dong®.

3. Két luan va khuyén nghi

Boi thuong khoan loi nhuan bi bo 15 1a
mét trong nhiing van dé phap 1y phic tap va
gay tranh cdi nhét lién quan dén ché tai boi
thuong thiét hai theo CISG. Dya vao cac
phén tich phédp ly vira trinh bay, ching toi
cho rang, cac co quan tai phan Viét Nam, khi
ap dung va giai thich cac quy dinh cia CISG
lién quan dén boi thuong khoan loi nhuan bi
b6 15, can luu y mot s van dé nhu sau:

Mot la, ap dung chinh xac cac nguyén
tac boi thuong thiét hai trong CISG, dic biét
la nguyén tic chi bdi thudng cac ton that co

thé tién liéu dugc. Theo d6, khoan lgi nhuan
bi bo 15, vé& nguyén tic, 1a khoan loi nhuan
thong thuong trong hoat dong kinh doanh
cua bén bi vi pham ma bén vi pham tién liéu
duoc vao thoi diém giao két hop dong. Bén
vi pham chi phai béi thuong khoan loi
nhuén bi bé 15 cao bat thudng néu bén bi vi
pham cho bén vi pham biét rui ro xay ra loai
tén that cu thé ndy va bén vi pham chép
nhan rui ro do.

Hai 13, giai quyét chinh xac cac van dé
vé ching minh. Theo d6, cic van dé vé
ching minh khoan lgi nhuan bi bo 16 (mac
du khong c6 cac quy dinh rd rang trong
Cong uéc) thudc pham vi diéu chinh cua
CISG. Bén bi vi pham cé trach nhiém
ching minh khoan lgi nhuan bi bo 16 & muc
d6 hop 1y ciing nhu mbi quan hé nhan qua
gitra khoan lgi nhuan bi bo 16 va hanh vi vi
pham hop ddng cua bén kia.

81 Belgium 2 May 1995 District Court Hasselt, http://cisgw3.law.pace.edu/cases/950502b1.html, truy cap ngay

27/12/2017.

(Tiép theo trang 26 — Phap lugt vé nghia vu cong bé théng tin...)

va Pau tu ghi tén vao danh sach cac doanh
nghiép c6 sy bat thuong trong hoat dong va
cong bd cobng khai trén trang http://
www.business.gov.vn. Tuong ty nhu quy
dinh phép luat cua Trung Quéc hién nay,
trong thoi han 3 nam, néu doanh nghiép da
bi ghi tén vao danh sach nay khic phuc
duogc cac vi pham thi s€ duoc xda tén khoi
danh sach. Néu sau 3 nim ké tir ngay bi ghi
tén vao danh sach cac doanh nghiép co su
bat thuong trong hoat dong, doanh nghiép
nha nuwoc van khdng c6 su khic phuc,
doanh nghiép d6 s& bi Bo Ké hoach va Pau
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tu ghi tén vao danh sich cac doanh nghiép
¢ hanh vi vi pham phap luat nghiém trong
va cong bd cong khai trén trang http:/
www.business.gov.vn. Khi d6, nguoi dai
dién theo phap luat cua doanh nghiép nay
s€ khong duoc lam nguoi dai dién theo
phap luat cua doanh nghiép khac trong thoi
han 3 nam. Ban than doanh nghiép nha
nudc chi co thé duoc xda tén khéi danh
sach cac doanh nghiép c6 hanh vi vi pham
phap luat nghiém trong néu thuc hién céng
bé thong tin ding theo quy dinh trong vong
5 nam.



CHET DO LAM VIEC QUA SUC (KAROSHI) O NHAT BAN:
NHUNG VAN PE PHAP LY VA LIEN HE VOI VIET NAM

Phan Vii

‘Tom tit: O Nhat Ban, hi¢n tuong chét do 1am viéc qua sirc (karashi) tré nén kha
phd bién va trg thanh van nan cia x& hgi. Nam 2014, Nhdt Ban ban hanh Lugt Vé thic
day phong chdng karoshi nham tao co s¢ phép ly cho viéc gidi quyét tinh trang nay. Bai
viét tap trung nghién cizu vé hién twong kardshi duéi goc dp phap ly, dong thoi lién hé

voi Viét Nam.

Abstract: In Japan, overwork death (karoshi) is quite popular and becomes a social
issue. In 2014, Japan enacted a Law on combatting karoshi to solve this issue. This
paper studies karoshi from the legal perspective and draws out implications for Vietnam.

1. it van dé

Chét do 1am viéc qué suc 1a mot hién
tugng twong dbi dac biét phat sinh trong bdi
canh x& hoi duong dai. Hién twong chét (hé
qua nghiém trong nhit cua qua trinh lam
viéc cao d6) chu yéu tap trung & nhiing
qudc gia Pong A c6 nén kinh té phat trién
nhu Trung Quéc, Han Quéc hay Nhat Ban
va chua du suc dé trd thanh mot tam diém
nghién ciu qudc té dudi goc do kinh té hay
x& hoi. Tuy nhién, tai Nhat Ban — noi lan
dau tién ghi nhan nhiing cai chét vi Iy do
lam viéc qué suc, hién tugng nay dang dan
tré nén pho bién hon, phat trién thanh mot
van nan thach thac nd luc xay dung mét nén
kinh t& 6n dinh, mot moi trudng lao dong
lanh manh cia Nha nudc Nhat Ban. Ngon
ngtr Nhat tham chi hinh thanh maot thuat ngi
vé hién tuong nay: “karéshi” cang ching to
tinh chat pho bién caa nd trong xa hoi Nhat
Ban ngay nay.

Bao cdo dugc Chinh phu Nhat Ban dua
ra trong thoi gian gan diy cho thdy, sb
lwong vu viéc karashi c6 xu huéng ting déu

* Truong Dai hoc Luat Ha Noi.

qua cac nam?, xac nhan tinh cip béach hang
dau cua van dé. V& giai phéap, Chinh phu da
va dang c6 xu huéng can thiép truc tiép hay
gian tiép vao hoat dong kinh doanh va s
dung nhén cbng cua cac doanh nghiép Nhat
Ban, chi yéu thong qua con duong phap ly.
C6 thé noi, mic du hiéu qua cua cac giai
phap phap Iy van con dang trong vong tranh
luan, nhung day van la mot trong nhiing
huéng giai quyét duoc vu tién hang dau ddi
V6i Van dé xa hoi nay do tinh chét bat budc
chung cua né.

2. Tong quan vé karashi

Karoshi — hay “qua lao to” — la mot
thuat ngir tiéng Nhat duoc sir dung rong rai
dé chi nhitng cai chét do lam viéc qua sic
gay nén. Thuat ngir nay lan dau tién xuat
hién vao nam 1978, sau su kién mot nam
gidi 29 tudi 1am viéc tai b phan van chuyén
cua mot cong ty kinh doanh trong linh vuc
béo chi hang dau Nhat Ban chét do dot quy?.

1 S4ch trang vé phong chang karashi (ban tom tat),
Bo Y té, Lao dong va Phic loi Nhat Ban, 2017,
http://fpcj.jp/wp/wp-content/uploads/2017/11/8f513f
f4e9662ac515de9e646f63d8b5.pdf, truy cap ngay
16/03/2018.

2 Nishiyama, K va Jeffrey V. Johnson (1997),
Karoshi-Death from overwork: Occupational health
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Tuy nhién, chi tir thap nién 80 cua thé ky
XX, x& hoi Nhat Ban maéi boc 16 méi quan
ngai tGi hién twong nay, sau khi mot s6 nhan
vién quan ly cip cao dot ti khdng rd
nguyén nhan.

Nhin dué6i goc d6 xa hoi, karéshi gidng
nhu nhiéu hién tuong xa hoi khac, phat sinh
tu nhirng nguyén nhéan chu quan va khéch
quan. Tha nhat, nguyén nhan khach quan
nay sinh hién tuong karashi 1a tir thuc té
cua thi truong lao dong Nhat Ban. Trong x&
hoi hién dai, khi strc lao dong da duoc thua
nhan la mot loai hang hoa dac biét, su canh
tranh viéc 1am 1a mot xu huéng tat yéu. Mat
khac, tai cac nudc phat trién nhu Nhat Ban,
viéc dau tu cong nghé cao, tu dong hoda san
xuat dang ngay cang dugc chl trong thay
cho viéc sir dung nhiéu nhan cong. Hai yéu
t6 ké trén da gop phan hinh thanh nén thi
truong lao dong canh tranh khéc liét & Nhat
Ban. Tha hai, vé mat chii quan, con nguoi
Nhat Ban no6i chung va nguoi lao dong noi
riéng c6 xu huéng ton trong nguoi “bé trén”
— mdi ca nhan cua x& hoi Nhat Ban duong
dai luon duoc danh gia dua trén dia vi xa
hoi cia ho. Trong linh vuc lao dong, diéu
nay dan tsi hé qua 1a nguoi lao dong it khi
6 y kién vé chinh sach lao dong do nguoi
st dung lao dong dua ra, hay ndi cach khac,
ngudi lao dong chiu su 1& thuéc gan nhu
hoan toan vao nguoi str dung lao dong. Mat
khéc, tinh than trach nhiém va tu tuong
cong hién caa ngudi Nhat Ban rat cao, dic
biét 1a ddi vai cong viéc, nén ho thuong hi
sinh lgi ich ca nhan cua minh cho lgi ich tap
thé, ma mot trong nhitng biéu hién rd rang
nhét 12 viéc ludn ludn chip nhan lam thém

consequences of the Japanese production
management, Tap chi International Journal of Health
Services.
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gio®. Nhu vay, c6 thé khang dinh ddi véi su
hinh thanh va phét trién cua hién tuong
karashi, yéu t6 thi truong lao dong dong vai
tro 1a diéu kién can, con yéu tb tir phia con
ngudi dong vai tro 1a diéu kién du. Didu nay
giai thich 1y do tai sao hién tuong chét vi
lam viéc qué suc didn ra mot cach pho bién
tai cac nudc Pong A, dic biét 1a Nhat Ban,
trong khi thi truong lao dong cua nhiéu
qudc gia phét trién trén thé gi6i ciing ton tai
su canh tranh khéc liét twong tu, nhung hién
tugng chét vi 1am viéc qua suc chi dién ra
don 1¢, mang tinh chat cyc bd.

Xét dudi goc d6 y hoc, nguyén nhén
dan toi karashi 1a nhitng bénh ly than kinh
va tim mach c¢6 nguyén can truc tiép tir 1am
viéc qua d6*. Nan nhan cta hién tuong nay
thuong bi buoc phai lam viéc lién tuc dudi
ap luc va stress trong mot khoang thoi gian
dai. Thong thuong, nguyén nhan truc tiép
dan t6i tor vong ¢ nhitng ddi tugng nay la
mot con dau tim hay dot quy. Tuy nhién,
nhiéu truong hop ty tir ciing ghi nhan nhu 13
karashi, mac du van c6 mot s6 y kién tréi
chiéu. Viéc xac dinh ty tir do lam viéc qué
suc c6 thuoc pham tru karashi hay khong cé
y nghia quan trong trong viéc quy két trach
nhiém cho doanh nghiép va trén co so do,
gia dinh nan nhén c¢6 dugc nhan khoan tién
bdi thuong hay khéng. Véan dé ty tir do 1am
viéc qué suc ¢ Nhat Ban co phai la karoshi
hay khong da lam day lén mot cugc tranh
luan gay gat. Thong thuong, tu tir trong dai

3 Clegg C. (2013), Five things that keep Japanese
people chained to their jobs, RocketNews24, ngudn:
https://soranews24.com/2013/08/26/five-things-that-
keep-japanese-people-chained-to-their-jobs/, truy
cap ngay 03/12/2016.

4 Araki, S. va Iwasaki, K. (2005), Death due to
Overwork (Karoshi) - Causation, health service, and
life expectancy of Japanese males. IMAJ 48(2): 92—
98, 2005.
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da s6 truong hop 1a hanh dong ¢b y cua con
ngudi tu tude doat mang séng cua minh, 1a
két qua cia qua trinh tu duy va 1a hé qua
cua su tu do y chi. Lam viéc qué suc, bi ap
luc va stress ¢ thé khién nguoi lao dong
phai tim dén cai chét. Tuy nhién, néu cho
rang tu tir do 1am viéc qua sic thudc pham
tri karéshi thi ciing chua thuc sy thuyét
phuc: Ngudi lao dong mac du phai lam viéc
quéa strc, nhung diéu d6 khong co nghia 1a
ho khong cd bat cir sy lya chon nao khéc
ngoai viéc tu két lidu cudc doi caa minh, ho
lubn ludn cé nhitng lya chon khac, ma rat
nhiéu trong s6 d6 khong dan téi céi chét.
Lap luan nay duoc céc cong ty bao hiém
nhan tho s dung khi tir chdi chi tra cho
nhitng trudng hop nguoi dugc bao hiém tu
ta®. Mac du vay, cudi cing, Luat Vé thac
day phong chdng karéshi dugc ban hanh
nim 2014, dua ra quan diém rd rang bang
viéc diém b Diéu 2 ghi nhan tu tir c6 thé 1a
karoshi. Ngoai ra, diém ¢ con quy dinh
thém vé nhitng bénh ly, hoi chung khéc la
nguyén nhan dan dén karoshi. Nhiing quy
dinh nay dong vai tro 1a hanh lang phéap ly
cho viéc giai quyét nhitng van dé khéc lién
quan dén karashi c6 thé phat sinh trong
tuong lai.

Hién tuong lam viéc qua surc da hién dién
trong xa hoi Nhat Ban tir sau khi Chién tranh
thé gigi thtr hai két thic, gan lién véi nhip do
phét trién “than téc” ctia dat nudc nay, dic
biét 1a trong linh vyc kinh té. Duong nhu,
lam viéc ngoai gio dbi véi nguoi lao dong
Nhat Ban da khong chi dung lai & mot thoi
quen, ma con phat trién thanh mot thar van

5 Killing Yourself To Make A Living: In Japan
Financial Incentives Reward “Suicide”. Japan
Subculture Research  Center. Ngudn: http:/
www.japansubculture.com/killing-yourself-to-make-
a-living-in-japan-financial-social-incentives-keep-sui
cide-rates-high/, truy cap ngay 16/01/2018.

héa cong sd, cho du nhiéu s liéu da chung
minh th “vin hoa” ndy gdy ra nhiéu anh
huong tiéu cuc dén siic khoe nguoi lao dong
hon 14 hiéu qua kinh té n6 dem lai. Hién tai,
trung binh sb gio 1am viéc cia mot lao dong
Nhat Ban trong mot nam 1a 2.000 gio, nhiéu
hon nguoi lao dong Buc va Phap khoang 400
gio mot nam®. Séch tring vé phong chéng
karéshi dau tién cua Chinh phi Nhat Ban
dugc cong bd ngay 07/10/2016 d chi ra rang
cu 5 cong ty Nhat Ban thi c6 mot cong ty ma
nguoi lao dong c6 nguy co chét do lam viéc
qué siic, 22,7% trong tong s6 1743 cong ty
duogc khao sét cho thiy nguoi lao dong lam
viéc thém gio & mac trén 80 gio mot thang; ti
18 ngudi lao dong phai 1am viéc nhiéu hon 49
gio mot tuan cua Nhat Ban 1a cao nhat trong
s cac nudc phat trién (21,3%), dong thoi
52,3% ngudi lao dong cam thay stress trong
cong viec'.

Piéu dang no6i 1a ban than nguoi lao
dong Nhat Ban biét rd ho dang thuong
xuyén lam viéc qua suc, nhitng hé luy nguy
hiém c6 thé phai htng chiu, nhung ho
duong nhu c6 xu hudng thoa hiép, cam chiu
thir van hoa lam viéc khic nghiét nay.

Karoshi 1a hé qua caa lam viéc thém
gio qua do, nén c6 thé noi cac phuong phap
chu dao nham kiém soat hién tuong nay déu
xoay quanh viéc han ché nguoi lao dong
[am thém gio. Tuy nhién, ban than lam viéc

6 Ogura, K. (2011), Overtime Work in Japan - No
Easy Way to Reduce Working Hours. Bao dién t
The Yomiuri Shimbun. Ngudn: http://www.yomiuri.
co.jp/adv/wol/dy/opinion/society 120206.html, truy
cap ngay 12/3/2017.

" Japan’s First “Karoshi” White Paper - Risk of
Death by Overwork Found at One in Five
Companies. Ngudn:  https://www.nippon.com/en/
features/h00151/, truy cap ngay 12/3/2017; Cabinet-
endorsed white paper. Nguon: http://www.mhlw.go.
jp/wp/hakusyo/karoushi/16/index.html,  truy cap
ngay 12/3/2017.
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thém gio 12 mot quyén cua ngudi lao dong;
han ché 1am thém gio c6 thé 1a mot hinh
thirc gigi han quyén tu do lam viéc cua ho.
Nguyén tic chung cua phap luat lao dong
cac nudce trén thé gioi 1a nguoi s dung lao
dong khéng c6 quyén budc ngudi lao dong
lam viéc thém gio trai voi y mudn caa ho,
do d6, duong nhu viéc ngudi lao dong lam
viéc thém gio hoan toan 1a két qua cua sy tu
do lua chon cua ho, nhin dudi goc do chu
quan. Tu d6 dat ra hai cau hoi: Liéu phap
luat c6 dugc diéu chinh van dé nay? Néu
phép luat duoc diéu chinh, gisi han cua viéc
diéu chinh la gi?

Xét dudi goc do ly luan, Nha nudce chi
can thiép vao mot quan hé xa hoi khi lgi ich
ciia cac bén tham gia quan hé khong thé
dung hoa, hay 1am anh hudng tiéu cuc dén
cac quan hé xa hoi khac. Thuc tién ciing cho
thay rang, Nha nudc nén va chi nén diéu
chinh c&c quan hé x& hoi trong pham vi
chic ning ciia minh, d6 1a bao dam quyén
va lgi ich cua céc ca nhan, t6 chic, bao dam
trat tw chung cua x@ hoi. Vuot ngoai khoi
ranh gigi ay la nhiing quyén tu do chinh
dang cua con nguoi, Nha nudc khdng nén
can thiép, cang khong nén diéu chinh bing
phép luat. Trong truong hgp nay, mac du
dudng nhu viéc han ché nguoi lao dong lam
thém gio anh hudng dén quyén ty do lam
viéc cua ho, nhung trén thyc té, néu nguoi
lao dong lam thém gio qua do thi ban than
ngudi lao dong s& kho tranh khoi ton hai vé
thé chit va tinh than, vay nén T6 chic Lao
dong qudc té ILO méi ghi nhan cac diéu
kién va gio lam viéc trong cac diéu wdc
quéc té vé lao dong. Chinh vi thé, Nha nudc
can thiét phai can thiép vao van dé nay
théng qua phap luat, sir dung phap luat bao
vé nguoi lao dong, bao vé thi truwong lao
dong, cho du viéc diéu chinh nay tudng
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ching 1am han ché quyén cua nguoi lao
dong. Tir day cling c6 thé rat ra cau tra loi
cho cau héi thir hai: Gigi han cua viéc diéu
chinh dwoc xem xét dya trén méi tuong
quan gitta su can thiét phai bao vé stuc khoe
ngudi lao dong 1am thém gio va quyén lam
thém gio cua ho. Néu nguoi lao dong lam
thém gid ma van dam bao duoc thoi gid
nghi ngoi, ho van tai san xuat lai stuc lao
dong da hao phi thi phap luat khdng co
quyén cam doan.

3. Phéap luat phong chéng karashi

Trong nhitng nam tr¢ lai day, khong chi
riéng x& hoi Nhat Ban ma du luan toan thé
gidi déu nghe dén cai chét cua Matsuri
Takahashi — mot nit nhan vién 24 tuéi lam
viéc tai Dentsu — mot céng ty quang céo
danh tiéng thé giéi co tru so dit tai Tokyo,
Nhat Ban. Tét nghiép Dai hoc Tokyo,
Takahashi mai chi lam viéc cho cong ty
duoc 8 thang trudc khi vu viéc xay ra. S6
liéu tai céng ty cho thiy cd 1am qua 130 gio
mot thang, bén canh thoi gian lam viéc theo
tiéu chuan 1a 8 gio mot ngay, 5 ngay mot
tuan. Takahashi tung tha nhan véi ban cd
rang, cd chi nga dugc 10 tiéng mdi tuan.
Khong dung lai ¢ d6, c6 con thuong xuyén
phai hing chiu nhirng loi trdch moc tir quan
ly. Khong thé chiu dung hon nita &p luc tir
phia céng viéc va dong nghiép, Matsuri
Takahashi nhay tir taing thuong toa nha ky
tlc xa danh cho nhan vién cong ty vao ngay
25/12/2015, @& lai dong trang thai trén
Twitter ca nhan caa minh: “Hgnh phuc la
cai chér S,

8 Okunuki, H. (2016), Time to consign ‘death by
overwork’ to Japan’s history. Bao dién tir The Japan
Times. Nguon: https://www.japantimes.co.jp/
community/2016/10/23/issues/time-consign-death-ov
erwork-japans-history/#.WdLt62i0NPY, truy cap
ngay 03/10/2017.
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Phong Thanh tra Tiéu chuan lao dong
huyén Mita cua tha d6 Tokyo tuyén bd
nguyén nhan dan t6i cai chét caa Takahashi
la lam viéc qua stirc. Vu viéc dugc phoi bay
truéc cong luan da day Ién lan séng phan
d6i dén tir khong chi ngudi lao dong, ma
toan bo xa hoi Nhat Ban, doi hoi nhirng
quyén va loi ich co ban nhét cua nguoi lao
dong phai dugc tén trong va bao vé mot
cach nghiém tdc. Vu viéc thuong tim nay
d3 budc Tong giam doc Dentsu phai tir chirc,
cong ty Dentsu phai bdi thuong thiét hai
cho gia dinh Takahashi, va trén hét 1a budc
Chinh phu Nhat Ban phai ra soat lai nhitng
16 hong trong quan 1y ciing nhu phéap luat
trong viéc dam bao suc khoe nguoi lao dong,
dam bao moi truong lao dong lanh manh?®,

Hanh lang phap ly trong viéc phong
chéng karashi & Nhat Ban di duoc xay
dung, trong do6 c6 ba “tru cot phap 1y” co
ban, d6 1a Luat Tiéu chuan lao dong, Luat
Cong doan va Luat Vé thic day phong
chéng karashi. Nhung diéu quan trong nhat
la vin dé vé hiéu qua thuc thi cac dao luat
nay nhu thé nao?

a) Lugt Tiéu chudn lao déng (Labour
Standards Act)!°

Luat Tiéu chuan lao dong Nhat Ban la
mot trong nhiing van kién phap ly quan
trong nhét trong viéc dam bao quyén va loi
ich hop phép ciia nguoi lao dong Nhat Ban.

% Kyodo (2016), Dentsu chief Ishii resigns amid
mounting pressure over employee’s suicide. The
Japan Times. Ngudn: https://www.japantimes.co.jp/
news/2016/12/28/national/dentsu-president-resigns-a
mid-mounting-pressure-suicide-young-employee/#.
WquP36huZPY, truy cap ngay 16/01/2018.

10| yat Tiéu chuin lao dong (Luat s 49) duoc ban
hanh ngay 7/4/1947 va dugc sira d6i nhiéu lan. Ban
dich tiéng Anh cua ILO tai https://www.ilo.org/
dyn/natlex/docs/WEBTEXT/27776/64846/E95JPNO
1.htm, truy cip ngay 16/01/2018.

Diéu kién dé ngudi lao dong lam thém gio
dugc quy dinh tai Biéu 33 va biéu 36, theo
d6, nguoi sir dung lao dong chi co thé dé
nguoi lao dong lam thém gio trong truong
hop c6 thoa thuan bang van ban gitra nguoi
st dung lao dong va to chic cong doan,
hoac néu khong c6 td chirc cong doan thi
thoa thuan phai dugc ky két gitra nguoi st
dung lao dong va nguoi dai dién cho da $b
nguoi lao dong. Trong ca hai truong hop
noi trén, thoa thuan déu phai duoc ding ky
Vi co quan nha nude ¢o tham quyén. Ngoai
ra, ngudi sir dung lao dong ciing c6 quyén
yéu cau ngudi lao dong lam thém gio véi
thoi han hop 1y trong truong hop thién tai
hoac nhiing 1y do bat kha khang khéc véi su
cho phép caa co quan quan 1y nha nudc vé
lao dong.

Lién quan dén viéc gidi han sé gio lam
viéc, Piéu 32 quy dinh giéi han gio lam
viéc tiéu chuan 1a 40 gio mdi tuan, khéng
bao gom thoi gian giai lao. Ngoai ra, gigi
han lam thém ngoai gio ciing dugc xac dinh
ro: Khong qué 15 gio trong vong mot tuan,
27 gio trong vong hai tuan, 43 gio trong
vong bdn tuan, 45 gio trong vong mot thang
va 120 gio trong vong ba thang. Diéu 37
Luat Tiéu chuan lao dong ciing quy dinh vé
murc thu lao ddi véi thoi lwong cdng viéc
lam ngoai gio phai cao hon muc thu lao
thuong va khong dugc thap hon dinh muc
dugc Chinh pha Nhat Ban quy dinh. Nhu
vay, cd thé nhan thay, & Nhat Ban d3 ton tai
hé thong tuong ddi day du nhiing quy dinh
phap luat véi vai trd bao vé quyén loi cua
nguoi lao dong mot cach rd nét. Tuy nhién,
han ché trong qua trinh &p dung nhirng quy
dinh nay lai boc 16 rd trén thyc té.

Can cr vao théng ké cua Té chac Hop
tac va phat trién kinh té (OECD), trung binh
trong vong mot nam, s6 gio lam viéc cua
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maot ngudi lao dong Nhat Ban 1a 1.719 giott.

Trong khi @6, sb liéu Bo Y té, Lao dong va
Phuc lgi Nhat Ban dua ra lai ¢6 sy chénh
léch twong d6i 16n: Khoang 2.000 gio. Loi
giai cho mau thuan nay nim & hién trang
khong it nguoi lao dong Nhat Ban lam viéc
thém vai tiéng mdi ngay, nhung tir chdi tinh
vao may chim cong, hoic ¢ nhitng don vi
khong sir dung may chdm cong thi ngudi
lao dong khdng khai bé&o trung thuc vé thoi
gian lam viéc thuc té cua minh®2. Pay 1a
thuc té tuong chimg nhu vé 1y, nhung da
tiép tay cho cac doanh nghiép Nhat Ban
“lach luat” va lam trAm trong thém van nan
lam viéc qué siic & Nhat Ban.

b) Ludt Cong doan (Labor Union Act)*3

Quyén va nghia vu cta ngudi lao dong
phét sinh tir hgp ddng lao dong. Theo nghia
chung nhat, hop dong Ia sy thé hién y chi
cua cac bén trong quan hé dan su, co6 duoc
thong qua su thoa thuan binh dang giira céc
bén tham gia. Tuy nhién, trong bdi canh x&
hoi hién dai, nhiéu khi tinh chéat cong bang
gitta hai bén trong hop dong, dic biét 1a hop
dong lao dong khong duge dam bao mot
cach triét dé. Cu thé, trong dai da s trudng
hop, hop dong lao dong gitra ngudi sir dung
lao dong vai nguoi lao dong dugc soan thao
boi bén st dung lao dong, va su thé hién y
chi cta nguoi lao dong chi dung lai ¢ viéc
chap thuan hay khong nhiig diéu khoan

11 John M. Evans et al., Trends in Working Hours in
OECD countries, Labour Market and Social Policy
Occasional Paper No. 45, OECD, Feb. 21%, 2001.

12 Austin (2015), Examining The Japanese Work
Ethic. Ngudn: https://www.tofugu.com/japan/japan
ese-work-ethic/, truy cap ngay 03/10/2017.

13 |_yat Cong doan cua Nhat Ban (Luat sé 174) duoc
ban hanh ngay 01/6/1949 va da nhiéu lan dugc sira
dbi. Ban dich tiéng Anh cua Bo Tu phap Nhat Ban
tai http://www.japaneselawtranslation.go.jp/law/
detail_main?re=&vm=2&id=17, truy cap ngay
16/01/2018.
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cua hgp dong d6 ma thdi. Chinh vi vay,
thiét ché cong doan duoc hinh thanh ¢ hau
hét cac qudc gia trén thé gioi, dong vai tro
A mot t6 chuc tap hop va bao vé nhitng
nguoi lao dong trong ndi bd doanh nghiép.
Nhat Ban cling khong phai la ngoai I¢, vai
viéc thanh 1ap va hoat dong cua cac tb chuc
cong doan theo Luat Cong doan Nhat Ban.

La t6 chic dai dién cho toan bo ngudi
lao dong trong mot doanh nghiép, cong doan
c6 nhiém vu trong tam 1a bao vé quyén va loi
ich chinh dang cta nguoi lao dong. Hoat
dong quan trong nhat cia cong doan la
thuong luong tap thé (collective bargaining),
Vé co ban chinh 1a dam phén giita dai dién
cua tap thé ngudi lao dong va dai dién tir phia
cha doanh nghiép vé nhitng van dé lién quan
dén gio lam, diéu kién lao dong, muc tién
cong, nghi phép,... Chinh vi thé, vé mat ly
thuyét, két qua sau ciung cua hoat dong
thuwong luong tap thé 1a sy can bang vé quyén
loi va nghia vu gitra nguoi lao dong va nguoi
sir dung lao dong. Quay tré lai van dé dit ra,
theo nhur mong doi thi t6 chitc cong doan s&
la mot thanh t6 vo clng quan trong dam bao
diéu kién 1am viéc phu hop nhét cho nguoi
lao dong (théng qua su diéu chinh mot cach
hop Iy gio 1am, giéi han lam ngoai gio, sd
ngay dugc nghi phép), tor d6 tinh trang
karashi duge dua vao vong kiém soét.

Tuy nhién, cong doan khong c6 nghia
vu va ciing khong thé dép tng duoc moi
nguyén vong cu thé cua timg ngudi lao
dong. Vé ban chit, cong doan ciing chi dong
vai tro 1a mot to chuc dai dién cho nguoi lao
dong, hoat dong trén nguyén tic quyén lec
thuoc vé sb dong, chir khdng phai tat ca,
nén trén thyuc té hoan toan co thé xay ra su
xung dot vé lgi ich gitra ban than nhiing
ngudi lao dong. Piéu nay ciing 1a mot nhan
t6 gay nén van nan karoshi. Van dé nay vuot



CHET DO LAM VIEC...

ngoai tam kiém soét cua céng doan: Cong
doan chi phat huy t6t nhat quyén luc né
duoc trao trong viéc diéu hoa quyén loi va
nghia vu gitra nguoi lao dong va nguoi s
dung lao dong. Piéu nay ciing phan nao giai
thich duoc tai sao dai da sb cac vu karoshi
déu dién ra tai cac doanh nghiép 16n, noi co
rat dong nguoi lao dong va cong doan khong
thé dap wng hét nhu cau caa ho. T4t nhién,
bén canh d6, con nhiéu Iy do nhu ap luc
cong viéc tai nhitng cong ty 16n thuong cao,
nhiing cai chét ¢ nhitng cong ty 16n thuong
duoc giéi truyén thong cha y dén hon...
Ciing phai n6i thém rang, trach nhiém déi
Vv6i nhiing vu karoshi khong han thuoc vé
cong doan vi di tho o d6i véi thanh vién cua
minh, ma thudéc vé ban chat, vé cach thuc
hoat dong cua cong doan khong cho phép
cong doan tré thanh cdng cu sic bén, hiéu
qua nhat trong viéc chéng lai nan lam viéc
qua sic & Nhat Ban noi riéng, va nhiing van
dé mang tinh chét ca nhan, ca thé trong quan
hé lao dong noi chung.

¢) Ludgt Vé thic ddy phong chéng
karoshi (Act to Accelerate Moves for the
Prevention of Karoshi)*

Luat Vé thiuc day phong chéng karéshi
gom 14 diéu 12 mot van ban quy pham phap
luat diéu chinh riéng nhiing quan hé xa hoi
xoay quanh vin dé& phong ngira va ngin
chan tac dong tiéu cuc cua karashi, dong
nghia véi viéc trong tdm cua dao luat nay
khéng nham vao phong chéng 1am viéc qua
suc hay hé qua cua lam viéc qué strc noi
chung. Pidu 1 cia Luat nay khang dinh:
“Xét thay rang trong nhitng nam gan day

1 Luat Vé thuc day phong chdng karashi (Lut sb
100) duoc ban hanh ngay 27/6/2014. Ban dich tiéng
Anh cua B6 Tu phdp Nhat Ban tai http://www.
japaneselawtranslation.go.jp/law/detail/?id=3037&v

m=02&re=02&new=1, truy cap ngay 16/01/2018.

karashi khéng nhiing dién ra mét céch pho
bién trong nuoc, hinh thanh mgt van dé xa
hgi lon, ma con gay ra mat mat nghiém
trong cho céng dong ciing nhw ngwoi cO
lien quan va gia dinh cua ho, Ludt nay
hwréng dén hién thyc hda mét xa hgi ma con
nguwoi khong con phdi chét vi lao luc hay
nhitng li do twong tw... thong qua viéc quy
dinh vé qud trinh diéu tra va nhing hoat
dgng xuc tién phong chong karashi”.

Nhin chung, thanh tyu quan trong nhat
cua Luat Vé thuc day phong chéng kardshi
1a d3 dua ra dugc dinh nghia chinh thic vé
karoshi, thong nhat céc cach hiéu khac nhau
vé van dé xa hoi nay, cing véi dé 1a nhiing
nguyén tic co ban nhat 1am nén tang cho
viéc xay dung quy dinh vé sau ciing nhu
giai quyét nhiing vu viéc trén thuc té co lién
quan, va trach nhiém cua mot sé co quan,
doan thé trong viéc phong chdng kardashi.
Pay 1a 1an dau tién sau hang thap ky hién
tuong xa hoi nay dugc dé cap dén trong mot
van kién phap Iy chinh thirc va ciing 1a 1an
dau tién van dé phong chéng karashi vén da
nhan dugc sy quan tam tur phia xa hoi Nhat
Ban duoc luat hda. Mot mat, viéc ban hanh
Luat V& thuc day phong chéng karashi cho
thdy mirc d6 nghiém trong cia anh hudng
tiéu cuc ma karoshi da va dang dem lai cho
x& hoi Nhat Ban ciing nhu nhu cau cip thiét
can c¢6 nhitng giai phép hitu hiéu; mat khac,
nd la minh chang rd rang nhat cho nhiing nd
luc cua Chinh phu Nhat Ban trong viéc
nhan dién va giai quyét van dé nhtc nhdi
nay. C6 thé néi, viéc danh han mot dao luat
cho viéc xur ly mot van dé xa hoi cu thé 13
mot diu mdc quan trong, danh dau sy tién
b6 to 16n cua nganh lap phap Nhat Ban, cho
du nhitng giai phap dugc dua ra trong dao
luat chu yéu mang tinh biéu twong. Nhiing
giai phap bao gom tong két cong tac phong
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chbng karashi phai duoc lap thanh mot ban
bao céo thuong nién giri Qubc hoi, thanh
lap mét uy ban chuyén trach vai cac thanh
vién duoc Bo truong Bo Y té, Lao dong va
Phtc lgi Nhat Ban bo nhi¢m, va danh mot
thang trong nam tr¢ thanh thang phong
chdng karashi. Do méi duoc ban hanh nén
con qua sém dé danh gia hiéu qua thuc thi
cua dao luat nay. Tuy nhién, dao luat duoc
ky vong s& giai quyét duoc nhiéu vudng
mac phap 1y ma Luat Tiéu chuan lao dong
va Luat Cong doan chua giai quyét va bao
vé ngudi lao dong chdng lai karashi.

4. Céc yéu té tac dong dén hiéu qua
diéu chinh cia phéap luat phong chéng
karoshi

Nguyén do nao dan dén viéc doanh
nghiép Nhat Ban c6 xu hudong ép nhan vién
lam viéc ngoai gio, va nguoc lai, nguoi lao
d6ng Nhat Ban c6 xu huéng chap nhan lam
viéc ngoai gio, ké ca khi viéc d6 1a trai phap
luat, anh hudng truc tiép dén quyén va loi
ich hop phap cua ho? Néu xét dudi goc do
kinh té, cau tra 15i bat nguon tir xu thé “lam
Vviéc tron doi” — moét trong nhitng dac trung
tiéu biéu cua hé théng viéc 1am Nhat Ban,
nhu mét nhan té khong thé thiéu trong md
hinh kinh té Nhat Ban'®. Theo d6, ngudi lao
dong dugc doanh nghiép tuyén chon ngay
tir khi méi tt nghiép co so gido duc dai hoc
va dugc trong doi la s€ danh toan bd thoi
gian lam viéc cua minh tai doanh nghiép do.
Déi lai, véi long trung thanh d6i véi doanh
nghiép, nguoi lao dong sé khong bi sa thai
duéi moi hinh thirc, di nhién 1a trir mét s6
truong hop rat dac biét. Xu thé nay tac dong
manh mé& dén phap luat Nhat Ban, mo
duong cho hoc thuyét “zhdi hoi ¢é tinh lgm

15 pejovic C (2014), Changes in long-term
employment and their impact on the Japanese

economic model: challenges and dilemmas. J Jpn Law.
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dung” (abusive dismissal), dugcC cung cd
boi Bidu 1 (3) Bo luat Dan sy Nhat Ban
(Civil Code)®®: “Khong dwoc phép lam
dung quyén cia minh”, va Diéu 16 Luat
Hop dong lao dong Nhat Ban (Labor
Contract Act)!’: “Viéc sa thdai nguoi lao
déng duwoc coi 1a lam dung quyén va vd hiéu
trong truong hop khong cé du can cie hop ly
khach quan va khéng phu hop vdi cac
chudn myec xa héi 8. V& co ban, hoc thuyét
nay gisi han quyén sa thai hop phap nguoi
lao dong cua ngudi sir dung lao dong, cu thé,
ngudi sir dung lao dong khdng c6 quyén sa
thai nguoi lao dong ma khong dua ra 1y do
hop ly. Tuy nhién, trong thuc tién xét xu
nhitng tranh chap vé sa thai nhan vién, Toa
4n Nhat Ban chi chdp nhan ly do “hop 1y~
nhu vi pham hop ddng hay vi pham phéap
luat nghiém trong dé nguoi sir dung lao
dong co thé sa thai nguoi lao dong.

Chinh vi thé, do khéng c6 quyén tiy
chinh mot cach linh dong sé lugng nhan
cong, nguoi st dung lao dong ding trudc
hai lya chon Ién. Lwa chon tha nhat, thué
nhiéu lao dong, nhung trong nhiing thoi
diém cbng viéc kinh doanh cham s& co

16 By luat Dan sy Nhat Ban (Luat s& 89 nam 1896),
duogc sira ddi lan cudi bang Luat sb 78 nam 2006.
Ban dich tiéng Anh cua Bo Tu phap Nhat Ban tai
http://www.moj.go.jp/content/000056024.pdf,  truy
cap ngay 16/01/2018.

17 Luat Hop dong lao dong Nhat Ban (Luat sb 128)
duoc ban hanh ngay 05/12/2007. Ban dich tiéng Anh
cia ILO tai http://www.ilo.org/dyn/travail/docs/1
970/Labour%20Contract%20Act%20%202007%20-
%20Japan%20Institute%20for%20Labour%20Policy
%20and%20Training.pdf, truy cap ngay 16/01/2018.
18 Theo ban dich tiéng Anh dang trén website chinh
thirc cia 1LO, duoc xudt ban bai The Japan Institute
for Labour Policy and Training (2008), http://www.
ilo.org/dyn/travail/docs/1970/Labour%20Contract%
20Act%20%202007%20%20Japan%20Institute%20f
0r%20Labour%20Policy%20and%20Training.pdf,
truy cap ngay 03/10/2017.
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nhiéu nhan céng nhan rdi, khong dat duoc
hiéu qua sir dung nhan lec, tham chi tiém an
nguy co 16 von. Lya chon thi hai, thué it lao
dong hon, nhung trong nhiing thoi diém
cong viéc kinh doanh phat dat thi mdi ngudi
lao dong phai 1am khéi lugng cong viéc 16n
hon, giai quyét thdng qua con duong 1am
ngoai gio. Xét trén khia canh rui ro va kha
nang hung chiu rai ro, duong nhién nguoi
st dung lao dong s€ chon phuong an tha hai
dé bao d¢am loi nhuan cho doanh nghiép. Tt
d6 dan dén nghich ly, mot <16 hong”: Néu
ngudi lao dong tir chbi lam viéc ngoai gio,
ho c6 nguy co bi sa thai nhung nguoi lao
dong ciing co thé lam dung quyén “khong
thé bi sa thai” ciia minh dé tir chdi 1am viéc
theo yéu cau cua chu lao dong®. Nhu vay,
phép luat bao vé nguoi lao dong Nhat Ban
v6n ¢6 myc dich rat nhan van, nhung do dic
trung cua cong viéc kinh doanh lgi nhuan
cling nhu dic diém cua thj trudng lao dong
& Nhat Ban da vo hinh trung mé duong cho
viéc “bay” chinh ngudi lao dong vao con
duong lam viéc qua gio va dan t6i karoshi.
Cac qudc gia khac trén thé gisi hau nhu
khong gap van dé trén lién quan dén sy han
ché quyén sa thai nguoi lao dong. Tai Viét
Nam, cac truong hop nguoi st dung lao
dong duoc phép chim dat hop dong lao
dong vaéi nguoi lao dong dugce quy dinh mot
cach cy thé. Vi du, nguoi sir dung lao dong
c6 quyén cho nguoi lao dong thdi viéc do
thay doi co cu, cong nghé hoic vi ly do
kinh té hoic do sap nhap, hop nhat, chia
tach doanh nghi¢p, hop tac xa (khoan 10
biéu 36 Bo luat Lao dong nam 2012). Nhu
vy, tly thuéc vao nhu cau san xuét kinh
doanh ciing nhu co cau cua doanh nghiép

19 West, M. D. (2005), Law in everyday Japan: Sex,
sumo, suicide, and statutes. Chicago: University of
Chicago Press.

trén thyc té ma ngudi sir dung lao dong c6
quyén diéu chinh sé lwong nhan céng mot
cach phu hop. Trong truong hop nay, luat
cling quy dinh mot sé nghia vu ngudi st
dung lao dong phai thuc hién nham bao vé
quyén loi cho nguoi lao dong. So sanh voi
cach quy dinh cua phap luat Nhat Ban, Luat
Hop ddng lao dong va Bo luat Dan su Nhat
Ban chi quy dinh chung vé cac truong hop
sa thai nguoi lao dong, tir d6 trao phan 16n
quyén quyét dinh vao co quan tu phap, va
vo hinh trung dan dén hau qua ké trén.

Mot trong nhitng tré ngai I6n nira caa
cdng cudc phong chéng tac hai cua lam viéc
ngoai gio qua do ndi chung va cua karoshi
noi riéng nam & su thiéu cuong quyét cua
giéi cam quyén Nhat Ban. Tong thu ky Lién
doan luat su bao chita cho cac nan nhan cua
karoshi, Hiroshi Kawahito nhan dinh:
“Chinh phii da chi tri rdt nhiéu hgi nghj
chuyén dé va lam ap phich cé dgng vé van
dé nay, nhung chi mang tinh chdt tuyén
truyén... Van dé cot 16i 1a phdi giam duwoc
gio 1am; né lyc cua Chinh phi 1a chua
i 2%, Mot vi du tiéu biéu minh ching cho
diéu nay: Pa ting ¢6 mot nhom cong dan &
tinh Osaka, Nhat Ban yéu cau S¢ Lao dong
Osaka thuc hién cong khai héa tén cua cac
cong ty thuoc tham quyén quan 1y di ting
c6 nguoi lao dong chét do 1am viéc qua stc
nhu mot hinh thac ché tai doc lap danh
riéng cho nhiing phap nhan vi pham phép
luat lao dong. S Lao dong Osaka da tir
chéi yéu cau nay va vu viéc dugc giai quyét
theo con dudng tu phap. Cubi cing, nhém
cdng dan khang céo 1én Toa an tdi cao Nhat

20 Death from overwork: Japan's 'karoshi' culture
blamed for young man's heart failure, Bao dién tu
The Guardian, 2014. Ngudn: https://www.thegua
rdian.com/world/2016/oct/18/death-from-overwork-j
apans-karoshi-culture-blamed-young-mans-heart-fail
ure, truy cap ngay 5/01/2017.
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Ban, nhung Toa da bac bo voi ly do viéc
cong khai ké trén s& c6 anh huong tiéu cuc
dén danh tiéng cua cong ty?. it trong bdi
canh xa hoi Nhat Ban, noi ma toi pham van
thuong bi cong khai tén that va hanh vi
pham t6i cia minh trén cac phuong tién
thong tin dai ching (dic biét 1a trén truyén
hinh), thi c6 thé néi phan quyét nay cua Toa
an t6i cao chua thuc sy hop ly. Su bat binh
dang trong cach ddi xir nhu trén ciing phan
nao duoc boc 19. Trén hét, nhiéu nguoi coi
day 1a mot trong nhirng han ché cua cong
cudc phong chdng karashi & Nhat Ban.
Ngoai nhiing han ché tir phia gigi chuc
Nhat Ban, mét trong nhitng yéu té quan
trong gép phan gilp karashi tré thanh ndi
am anh an sdu vao van hoa lam viéc noi
cong s& Nhat Ban chinh la cach hanh xir,
cling nhu thai d6 cua nguoi lao dong d6i voi
chinh cong viéc cua ho. Nhat Ban la mot
quéc gia ma lam viéc ngoai gio da duogc
nang lén thanh mot tiéu chuan, mot cach
hanh xir dung muc tai noi lam viéc khéng
chi dugc nguoi sir dung lao dong ung ho,
ma ké ca ban than nguoi lao dong ciing da
chap nhan. Dudng nhu viéc l1am thém gio da
mat di y nghia dich thyc cia no 1a dé chi sy
tang thém cua gio lam mot cach khéng
thuong xuyén, vi r6 rang viéc lam thém
ngoai gio ¢ Nhat Ban da theo mot chu ky xac
dinh, trén mot khoang thoi gian xac dinh.
Boi thé, co thé nhan xét rang, goi 1a “lam
thém gio™ chang qua chi 1a dé che day cho
hanh vi bat hop phap kéo dai gio 1am. Khac
biét duy nhét gitta gio 1am chinh va gio 1am
thém c6 1& chi con nam & muc thu lao. Tuy

2L Kyodo (2013), Outing ‘karoshi’ companies
prejudicial: Supreme Court, Bao dién tr The Japan
Times. Ngudn: http://www.japantimes.co.jp/news
/2013/10/04/national/outing-karoshi-companies-prej
udicial-supreme-court/# WH2mRRULRPZ, truy cép
ngay 5/01/2017.
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thé, nhu da néi & trén, nhiéu ca nhan khong
khai b&o thanh that s6 gio lam nén c6 I8
tham chi ho con khong dugc tra cong cho sb
gio lam thém. Vay tai sao ban than nguoi
lao ddng lai chap nhan tht “vin héa” rd
rang anh huang tiéu cuc dén ho nhu thé?

Cau tra loi c6 1& nam phan nhiéu ¢
chinh cung cach con nguoi Nhat Ban. Cling
nhu con ngudi A Pong néi chung, ngudi
Nhat phan nhiéu lam viéc mot cach thy
dong, phu thudc phan Ion vao yéu cau,
ménh Iénh cua cap trén. Lam viéc ngoai gio
d6i véi nguoi lao dong Nhat Ban bao gom
ba y nghia: (i) Pong gép cho cong ty, (ii)
Lam hai long cap trén, va (iii) Co duoc su
ton trong cua dong nghiép?. Nhu vay,
duong nhu “van héa” lam viéc qué suc da
tré thanh moét chuan muc méi, mot cung
cach lam viéc mau muc trong x& hoi Nhat
Ban hién dai. Tat nhién, khong thé d6 15i
hét 1én van hoa, ma chinh cach hanh xir cam
chiu va tdm thé chap nhan hoan canh cua
ngudi lao dong méi 1a yéu té gay hai cho
chinh ho, nhat la trong bdi canh thé gioi
hién dai v&i nén kinh té phat trién véi nhip
d¢ nhanh, nhung song hanh véi d6 la canh
tranh gay gt giira cac don vi kinh té.

5. Lién hé vai Viét Nam

Trong nhitng nam gan day, thi truong
lao dong Viét Nam dang trén da phat trién
ngdy mot da dang, phong phd. Trong bdi
canh nay, liéu hién tuong chét do l1am viéc
qua Stic ¢6 nguy co phat trién tai Viét Nam
hay khéng?

Xét trén binh dién khach quan, c6 thé
n6i mam mdong cua hién tuong xa hoi nay
da c6 moi truong thich hop dé phat sinh.

22 Moritz C. (2017), Surviving Japanese Work
Culture. Jobs in Japan. Ngudn: https://jobsinjapan.
com/blog/job-seeker-advice/surviving-japanese-work
-culture/, truy cap ngay 16/01/2018.
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Nhu d3 phan tich, mot trong nhitng yéu té
quyét dinh din dén tinh trang karoshi tai
Nhat Ban la thi truong lao dong canh tranh
khéc liét. Thi truong lao dong Viét Nam 13
mot thi trueong ¢6 quy mé 16N, véi luc lugng
lao dong la 54,51 triéu nguoi va ti 1€ tham
gia luc lugng lao dong la 76,55%. Sb nguoi
thit nghiép trong do tudi lao dong la
1,11017 triéu nguoi (thdng keé tai thoi diém
quy 1/2017)%. Tuy danh gia mot cach tong
the, ti Ié that nghiép & nudc ta khdng cao,
nhung trén thyc té, su canh tranh vé viéc
lam 1a khéng thé phu nhan, dic biét 1a tai
cac thanh phé 16n. Bén canh dé, trong boi
canh céc qudc gia trén thé gidi dang hudng
dén ty dong hoa trong san xuat hang hda va
cung utng dich vy, Viét Nam ciing dang cé
biéu hién gia hoa dan sé, viéc giai quyét
viéc 1am ciing 12 mot van d& x& hoi ma nuéc
ta dang phai doi mat. Ngoai ra, thi truong
viéc lam nudc ta cling chua duoc quan ly
mot cach chat ché, mot bo phan khéng nho
ngudi lao dong chua co y thac diy du vé
quyén lgi chinh déang ctia minh trong lao
dong cling la nhitng thach thac trong viéc
dam bao lgi ich cta nguoi lao dong.

Vé diéu kién chu quan, khdng thé phi
nhan rang van hoa sinh hoat ciing nhu lam
viéc cua nguoi lao dong Nhat Ban va Viét
Nam c6 nhitng nét twong dong do cd ngudn
goc tir nhitng tinh céach truyén théng cua
ngudi A Pong. Cu thé, vé y thic lao dong,
ngudi Viét Nam nhan thie dugc tim quan
trong cia cong viéc cua minh trong moi
tuong quan véi sy thanh bai cua tap thé, va
c6 y thtc tan tuy vi ¢ong viéc. Vé cung céach
tng xtr, gidbng nhu ngudi Nhat Ban, nguodi

23 Ban tin cap nhat thi truong lao dong Viét Nam (Sé
13, quy 1 nam 2017), Téng cuc Théng ké, Bo Lao
dong — Thuong binh va Xa hoi, http://www.molisa.
gov.vn/Images/FileAnPham/fileanpham2017691623
270.pdf, truy cap ngay 05/01/2018.

Viét Nam cling c¢6 xu hudng kinh trong
ngudi ¢6 vi thé cao hon minh trong cong
viéc va thuong khong doi hoi véi cap trén ve
van dé diéu kién 1am viéc, thoi gio 1am viéc.

Nhu vay, tong hoa cua céc yéu té ké
trén 1a moi trudng karoshi c6 thé phat sinh.
Hién tuong lam viéc qua d6 da manh nha
Xuat hién tai Viét Nam, néu khong duoc kip
thoi kiém soat thi nhiéu kha ning s& tro
thanh hién thyc. Chinh vi thé, vin dé nay
doi hoi Nha nuéc can phai quan tam. Tuy
nhién, do hién tuong ndy hau nhu chua c6
anh huong mot cach rd rét 1én thi truong lao
dong, nén chua can thiét phai dat vin dé
chéng lai tic dong tiéu cuc cua lam viéc qua
suc, ma chi nén phong ngua né théng qua
viéc bao dam quyén va loi ich ciia nguoi lao
dong, dac biét 1a nhom quyén vé thoi gio
lam viéc va thoi gio nghi ngoi. Lién quan
dén van dé nay, mic du phap luat lao dong
nudc ta cling da dé cap dén mot cach tuong
dbi rd rang®*, nhung viéc ap dung phép luat
trén thyc té con nhidu han ché tir phia co
quan quan ly nha nudc va viéc thuc hién
phép luat cia nguoi st dung lao dong va
nguoi lao dong. Do do, phuong hudng
chung giai quyét van dé lam viéc qua do la
song song Vv&i viéc hoan thién hé théng
phap luat diéu chinh céc quan hé xa hoi
trong linh vyc lao dong, can phai chu trong
hon co ché giam st thyc thi phap luat. Can
¢6 co ché rd rang, hiéu qua bao dam quyén
lam viéc thém gio va diéu kién 1am viéc cua
ngudi lao dong; chl trong cdng tac pho bién,
gido duc phap luat lao dong, didu kién 1am
viéc cho nguoi str dung lao dong va nguoi
lao dong.

24 B luat Lao dong nam 2012 danh Chwong VII quy
dinh vé thoi gio 1am viéc, thoi gio nghi ngoi, trong
d6 Piéu 106 va 107 quy dinh vé lam thém gio voi
thoi gian lam thém gio t6i da khéng qua 200 gio
trong 1 nam, truong hop dac biét khong qué 300 gio.

45



HOQ GIA PINH SU DUNG PAT
THEO LUAT PAT PAI NAM 2013

Ngd Gia Hoang”

Toém tit: Ludt Pat dai nam 2013 lan dau tién dinh nghia vé loai chii thé sir dung dat
la hé gia dinh. Tuy nhién, cdc quy dinh vé hé gia dinh sir dung ddt con mang tinh mo ho,
gdy ra nhiéu cdch hiéu va dp dung phdp ludt khdc nhau trén thuc té. Bai viét ndy phdn
tich cdc vin deé: (i) Khdi niém hé gia dinh sir dung dat, (il) Diéu kién xdc dinh thanh vién
ho gia dinh, va (iii) Vin dé ghi thong tin cua hé gia dinh sir dung. dat trén Gidy Chimg
nhdn quyén sir dung dat, quyén sé hivu nha & va tai san khdc gan lién véi dat.

Abstract: The Law on Land of 2013 for the first time defines households as land
users. However, laws and regulations on those land users, which are still vague, create
different understandings and kinds of enforcement in practice. This paper analyses
issues on: (i) the concept of households as land users; (ii) requirements to determine the
members of such households; and (iii) information of such households in certificates
recognizing land use rights and rights of housing ownership and other assets attached

to land.

1. Khai ni¢m h{ gia dinh sir dung dat

O nudc ta, Luat Dat dai dau tién - Luat
Dét dai nim 1987 (c6 hiéu luc tir ngay
01/8/1988) khong dé cap dén khai niém ho
gia dinh str dung dat ma chi nhac dén “ho”
Véi tu cach 1a “hd thanh vién” trong cac hop
tc xa, tap doan san xuat nong nghiép, lam
nghiép hoac cac “ho nong dan ca the” duogc
Nha nudc giao dat 6n dinh, lau dai dé san
xuat néng nghiép, 1am nghiép. Pén Luat
Dét dai nim 1993 (c6 hiéu luc tir ngay
15/10/1993) thi “hd gia dinh” médi dugc
chinh thirc ghi nhan 1a mét cha thé st dung
dat, co cac quyén va nghia vu theo quy dinh
cua phap luat dat dai va phap luat khac co
lien quan. Tuy nhién, Luat Pat dai nim
1993 lai khong dinh nghia nhu thé nao 1a ho
gia dinh sir dung dit. Tuong tu, Luat Dat
dai nam 2003 (c6 hiéu luc tur ngay
01/7/2004) cting chi ghi nhan h¢ gia dinh 1a

“ThS., Khoa Luét Thuong mai, Pai hoc Luat Tp. Hd
Chi Minh.
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mot cha thé sir dung dat trong nudc ma
khong dinh danh 3 rang vé loai cha thé
nay. Viéc quy dinh ho gia dinh 1a mot loai
cha thé str dung dat nhung lai khong dinh
nghia rd rang da khién viéc &p dung phap
luat dat dai trén thyc té gap nhiéu kho khan.
Cu thé, theo Bo luat Dan sy nam 2005 thi
viéc dinh doat tai san la tu li€u san Xuét, tai
san chung “cé gia tri 16n” cta hd gia dinh
phai dugc cac thanh vién tr du muoi 1am
tudi tré 1én dong v (khoan 2 Dicu 109). Do
Luat Dit dai khong xac dinh r& diéu kién
nao dugc coi la thanh vién h{ gia dinh nén
cac co quan chirc ning thuong dya vao sb
ho khau dé xac dinh. Day 1a diéu bat hop 1y
vi nhiéu truong hop dat 1a do cha me tao
lap, con cai khdng c6 dong gop gi ma sau
nay cha me muén chuyén nhuong thi phai
c6 su ddng ¥ ciia con cai.

Sau 20 nadm, dinh nghia vé “hd gia dinh
su dung dat” 1an dau tién duoc dé cap trong
Luat Dat dai nam 2013. Theo d6 “H¢ gia
dinh sir dung dat 1a nhitng nguoi c6 quan hé
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hén nhan, huyét théng, nudi dudng theo quy
dinh cia phap luat vé hon nhan va gia dinh,
dang song chung va cé quyén sir dung dat
(QSDP) chung tai thoi diém dwoc Nha
nuéc giao dat, cho thué dat, céng nhan
QSDD; nhan chuyén QSDD” (khoan 29
Diéu 3 Luat Pat dai naim 2013). Nhu vay,
Luat Pat dai nam 2013 khéng di vao ban
chat QSDD cua ho gia dinh ma lai dinh
nghia theo huéng liét ké cac diéu kién dé
xéc dinh thanh vién hg gia dinh. C6 thé hiéu
ho gia dinh 1a mot chu thé sir dung dat doc
lap va thuong c6 quyén tuong dong véi chi
thé 1a c& nhan sir dung dat. Tuy nhién, néu
nhu d6i voi c& nhan QSDD dugc coi 13 tai
san riéng va ca nhan cé toan quyén quyét
dinh d6i véi QSDP d6 thi QSDD cua ho gia
dinh lai duoc coi 1 tai san chung cua tat ca
cac thanh vién trong ho. Mat khac, can phan
biét “ho gia dinh sir dung dat” véi “nhom
ngudi sir dung dat” theo quy dinh tai khoan
2 Diéu 167 Luat Pat dai nam 2013. Theo
Tu dién Tiéng Viét, “nhom” 1a “tdp hop
gom mét sé it nguoi hodc su vdt dwoc hinh
thanh theo nhiing nguyén tac nhdr dinh”?, tir
d6 suy ra “nhom ngudi sir dung dat” 1a tap
hop gom nhiéu ngudi sir dung dat, ¢d chung
quyén sir dung d6i voi mot dién tich dat
nhat dinh. N6i cach khac, mdi thanh vién
trong nhém nguoi st dung dat 14 mot nguoi
sir dung dét doc lap theo quy dinh cua phap
luat dat dai. Trong khi d6, mac du ho gia
dinh co thé bao gébm nhiéu thanh vién,
nhung mdi thanh vién khong dugc xem la
mot chu thé sir dung dat doc 1ap. Mot ho gia
dinh st dung dit gom bén thanh vién thi
tong hop quyén caa bdn thanh vién nay sé
nhu mot c& nhan sir dung dat. Vi duy, han
muc giao dat ndng nghiép trong cay hang

1 Vién ngbn ngit hoc (2006), Tir dién Tiéng Viét,
Nxb. Pa Nang, tr.721-722.

nam d6i voi mdi ho gia dinh, ca nhan s
dung dat tai céc tinh, thanh phé truc thudc
trung wong thuoc khu vuc Pong Nam B va
khu vuc dong bang séng Ciu Long la
khong qua 03 ha (Piéu 129 Luat Pat dai),
thi nghia 1a mét cd nhan sé dugc giao khdng
qua 03 ha, ma mot ho gia dinh gébm bdn
thanh vién ciing dugc giao khdong qua 03 ha.
Can phan biét diéu nay dé ap dung céc quy
dinh cua Luat Dat dai cho phu hop.

2. Piéu kién xac dinh tuw cach thanh
vién ho gia dinh

Tur khai niém ho gia dinh st dung dat
tai khoan 29 Diéu 3 Luat D4t dai nim 2013,
c6 thé rat ra céc diéu kién dé xac dinh thanh
vién ho gia dinh sir dung dat gom:

Thi nhdt, céc thanh vién trong ho gia
dinh s dung dat phai 1a nhimg ngudi c6
mdi quan hé than thugc nhat dinh. Cu thé,
Luat D4t dai nam 2013 quy dinh ho phai c6
mét trong ba méi quan hé 1a quan hé hon
nhan (vo va chdng), quan hé huyét thong
(gitta nhitng ngudi c6 clng dong mau vé
truc hé nhu ong ba, cha me rugt, anh chi
em...), hoac quan hé nuéi dudng (gitra cha
me nudi va con nubi).

Ther hai, nhirng nguoi cd quan hé than
thugc nay phai dang séng chung va co
QSDP chung tai thoi diém duoc Nha nuéc
giao dat, cho thué dat, cébng nhan QSDD;
nhan chuyén QSDP (tuc thoi diém xac lap
QSDD chung cua ho).

Néu nhu diéu kién thi nhat khé rd rang
thi diéu kién tht hai lai c6 phan mo hd va
c6 thé dan dén nhiéu cach hiéu khéac nhau.
Cu thé nhu sau:

(i) Vé diéu kign “dang séng chung’
cua thanh vién hg gia dinh

Viéc xac dinh diéu kién dang “sbng
chung” khong hé don gian. Néu phan tich
vé mat cau chir thi “sdng chung” tirc la cing

3
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chung séng véi nhau dudi mot méi nha. Tuy
nhién, quy dinh “tgi thoi diém duwoc Nha
miede giao dat, cho thué dat, cdng nhdn
0SDD; nhdn chuyén OSDP” 1a ap dung cho
ca diéu kién “séng chung” va diéu kién “co
OSDP chung” hay chi &p dung riéng véi
diéu kién “c6 QSDD chung”? Hai diéu kién
nay duoc ngin cach véi nhau bang chir “va”
nén quan diém cua tac gia 1a 4p dung cho ca
hai diéu kién, tc 12 viéc “song chung” nay
phai xac dinh vao thoi diém xac 1ap QSDP
chtr khong phai thoi diém ma ho gia dinh
tién hanh cac giao dich QSDP. Vi dy, nim
1994, h gia dinh 6ng A dugc Nha nudc
giao 3000 m? dat nong nghiép dua vao sb
nhan khau cia hg. Lic nay gia dinh 6ng A
c6 3 thanh vién la 6ng A, ba B (vo 6ng A)
va nguoi con trai 1a C (10 tudi). Nam 1996,
ong A cO thém mot nguoi con 1a D. Nam
2010, anh C tach ho khau dén noi khac sinh
séng va nam 2017, anh D lay vo va nhap
vao ho khau cia ho gia dinh. Gia sir, nam
2018, ho gia dinh 6ng A mudn chuyén
nhuong 3000 m? dat ndy cho nguoi khéc thi
phai c6 su dong y cua ai? R rang, diéu kién
séng chung trong truong hop nay phai tinh tir
nam 1994 1 thoi diém khi ho gia dinh dugc
Nha nuéc giao dat. Viéc sau nay ho gia dinh
c6 sy thay doi vé thanh vién khong anh
huoéng dén tu cach thanh vién cua ho gia
dinh, tic 1a anh C van 1a thanh vién caa ho
gia dinh du anh nay c6 di noi khac sinh song.
Trong khi d6, anh D dugc sinh ra sau thoi
diém nay va vo cua anh D ciing khong phai
la thanh vién du sau nay cé nhap vao ho
khau cua gia dinh chdng. Tuy nhién, cach
hiéu n6i trén ciing chi la sy suy doan dya vao
cach dién dat cia Luat vi hién nay khong co
bat ky huéng dan nao vé diéu kién dang sdng
chung trong cac vin ban hugng dan.

Trén thuc té, can bd va co quan c6 thim
quyén mdi noi hiéu va ap dung mot céch
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khac nhau, va da s 1a can ct vao sé ho
khau dé xac dinh diéu kién dang song
chung bay la giai phap an toan vi dya vao

“gidy trang, muc den” de xac dinh. Tuy
nhién, can khang dinh ring ngudi c6 tén
trong ho khau khdng phai lic nao cing 13
thanh vién cua ho gia dinh sir dung dat va
Luat Pat dai ciing khong bat budc thanh
vién ho gia dinh phai la ngudi 6 tén trong
s6 ho khau ma chi quy dinh 1a “dang sbng
chung”. Néu hiéu ai c6 tén trong s6 ho khau
duong nhién 1a thanh vién cua hd gia dinh
thi sé khong hop ly. Theo Luat Cu tri nam
2006 (sira doi nam 2013) thi “s6 hé khdu
dwoc cdp cho ting hé gia dinh. Méi hé gia
dinh cir mot nguoi cé nang lyc hanh vi dan
s ddy i 1am chai hé dé thyec hién va hirong
dan cac thanh vién trong hg thuc hién quy
dinh vé déing ky, quan 1y cw trii. Trieong hop
khéng cé nguoi tir dii mwoi tam tugi tré 1én
hodc ¢6 nguoi tir dii 18 tudi tré lén nhung
bi mat hodc han ché ndng lwc hanh vi dan
Sy thi duwoC Cir mot nguoi trong hg lam chu
hg. Nhitng nguwoi ¢ chung mét ché ¢ hop
phap va co quan hé gia dinh la ong, ba,
cha, me, vo, ch&ng, con va anh, chi, em
ruot, chdu rudt thi c¢é thé dwoc cdp chung
mét s6 hé khaw” (Piéu 25). Nhu vay, s6 hd
khau chi 1a gidy to ghi nhan vé viéc dang ky
thuong tri cua cong dan dé Nha nudc thuan
tién trong cong tac quan ly. Trong bdi canh
hién nay, viéc di tr0 tir noi nay dén noi
khac, dic biét 1a dén nhiing thanh phé 16n,
din ra kha phd bién. Bong thoi, viéc nhap
chung vao s6 ho khau ciing twong ddi dé
dang, ké ca khi ho khdng c6 quan hé than
thuoc ma chi 1a ngudi thué, muon nha hoac
& nho thi ciing ¢ thé nhap chung ho khau
néu nhu cha ho dong y (Piéu 19 Luat Cu
trd). Vi vay néu nguoi c6 chung s6 ho khau
trong truong hop nay ma lai dugc xem la
thanh vién ho gia dinh thi s& rat bat céng, vi
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ho chi 1 “ngudi dung” khong thé cé quyén
quyét dinh ddi véi tai san co gia tri 1on cua
ho gia dinh.

Tir nhitng phan tich trén, c6 thé két luan
s6 ho khau chi 12 mét trong nhimg can ctr dé
co quan chirc nang xac dinh nhiing nguoi
nao dang sbng chung tai thoi diém xac lap
QSDD chir khéng phai 1a can ci duy nhat
dé két luan ho duong nhién 14 thanh vién ho
gia dinh sir dung dét. Gia sir ho ¢ chung ho
khau ma khdng c6 quan hé than thudc (hén
nhan, huyét thong, nudi dudng) va khong co
cong suc dong gop dé tao lap QSDD thi
cling khong phai la thanh vién h¢ gia dinh.

(i) Vé diéu kign “cé QSDP chung”
cua thanh vién hg gia dinh

Tuong ty nhu diéu Kién “dang song
chung”, phap luat dat dai ciing khong giai
thich nhu thé nao 1a “c6 QSDD chung”.
Pay duoc xem 14 mot diéu kién rat quan
trong dé giai quyét sy bat hop 1y khi dinh
doat QSDD chung cua ho gia dinh. Nhu da
phan tich, nhiéu truong hop QSDP do b
me tao lap va con cai lic d6 con qua nho,
khdng c6 cbng suc dong gop gi ma khi
chuyén nhuong QSDD phai ¢6 su dong y
cua con cai la diéu khong hop ly, gay phién
ha, rac réi vé mat thu tuc. C6 thé hiéu diéu
Kién “co QSDD chung” la viéc céc thanh
vién trong ho gia dinh phai c6 cdng suc
dong gop nhit dinh trong viéc tao 1ap nén
QSDbD chung caa ho, c6 nhu vay thi méi
dam bao sy cdng bang trong viéc huong loi
tir tai san chung c6 gié tri rat lon nay. Vi dy,
quay trg lai véi tinh hudng ciia ho gia dinh
ong A, thoi diém niam 1994 c¢6 03 nguoi
dang séng chung la 6ng A, ba B va nguoi
con 1a C (10 tudi). Tuy anh C con kha nho
khi ho gia dinh nay xac lap QSDD, nhung
3000 m? dit ndng nghiép nay lai dwoc Nha
nudéce giao dya vao so nhan khau caa ho (theo

chinh séch khoan ho) nén vé co ban anh C
cling duoc coi la ¢ cbng strc dong gop.
Nguoc lai, néu dét nay 1a do vo chong dng A
nhan chuyén nhuong tir ngudi khéc thi rd
rang C khong thé coi la thanh vién ho gia
dinh d6i véi 3000 m? dt n6i trén vi 10 tudi
khéng thé c6 cong stc dong gop gi. Nhu
vay, viéc cd cdng strc dong gop trong viéc
tao lap QSDD hay khdng con tuy thudc vao
nguon goc dat cua ho gia dinh dé xem xét.

Thiét nghi, dé tranh céc tranh chap phat
sinh trong thuc té ciing nhu viéc ap dung
khéc nhau thi phap luat can quy dinh 16 hon
cac diéu kién dé xac dinh thanh vién caa ho
gia dinh sir dung dat. C6 thé tham khao
Diéu 18 Dy thao (lan 1) Nghi dinh quy dinh
cac bién phap thi hanh Bo luat Dan sy vé
giao dich bao dam? (thay thé cho Nghi dinh
s6 163/2006/ND-CP vé giao dich bao dam
va Nghi dinh sé 11/2012/ND-CP ngay
22/02/2012 sira d6i, bé sung mot s6 diéu
cia Nghi dinh s 163/2006/ND-CP):
Truong hop cac gidy to vé QSDP (nhu
Quyét dinh giao dat, Van ban cta co quan
nha nuéc c6 tham quyén cong nhan QSDD,
Hop dong cho thué dét, S6 dia chinh) khéng
ghi hoic ghi khong day du thong tin vé cac
thanh vién trong gia dinh thi khi thyc hién
cdng chiing hop dong thé chip QSDD, tai
san gan lién vai dat cua ho gia dinh, cong
chung vién thuc hién viéc xac dinh thanh
vién ho gia dinh c6 QSDD chung vai cha ho
dwa trén cac gidy to sau day do ngudi yéu
cau cdng chirng cung cap:

a) Gidy chiing nhan dang ky két hon
hoic Giay khai sinh hodc Quyét dinh nudi
con nudi trong treong hop xac dinh thanh

2 Trang thdng tin iy y kién vé dy thao van ban quy
pham phép luat, http://www.moj.gov.vn/dtvb/
pages/chi-tiet.aspx?itemid=322, truy cap ngay
20/3/2018.

49



NHA NUOC VA PHAP LUAT SO 4/2018

vién ho gia dinh c6 quan hé hén nhan, huyét
théng hodc nuéi dudng véi cha ho tai thoi
diém ho gia dinh dugc Nha nudc giao dét,
cho thué dat, cong nhan QSDD; nhan
chuyén QSDP hoic cip Gidy ching nhan
QSDD.

b) Vian ban xac nhan quan hé séng
chung cua thanh vién h¢ gia dinh véi chu ho
tai thoi diém ho gia dinh duwoc Nha nudc
giao dét, cho thué dat, cébng nhan QSDD;
nhan chuyén QSDP hoic cip Gidy chimng
nhan QSDP do Uy ban nhan dan x4,
phuong, thi tran cip. Thanh vién ho gia
dinh séng chung 1a nhimg ngudi c6 tén
trong s6 ho khau va nhirng ngudi khong co
tén trong s6 ho khau nhung dang sdng cling
cha ho tai thoi diém Nha nude giao dat, cho
thué dat, cong nhan QSDD hoic cip Gidy
chirng nhan QSDD.

¢) Quyét dinh giao dit, cho thué dat,
cong nhan QSDP hodc Gidy chang nhan
QSDP cép cho ho gia dinh.

Véi cach quy dinh nhu trén thi Dy thao
nay da liét ké cac loai gidy to can thiét dé
cong chung vién c6 co sd xac dinh tu cach
thanh vién ho gia dinh sir dung dat. Trong
d6, dé xem xét diéu kién dang séng chung
s& dua vao s6 ho khau hodc van ban xac
nhan quan hé séng chung caa thanh vién ho
gia dinh voi chi ho cia Uy ban nhan dan
cip x4. Mic du vay, day chi l1a Du thao,
chua phai van ban co hiéu lyc ap dung va
cling khong phai van ban do co quan quan
ly chuyén nganh vé dat dai ban hanh, khong
ap dung cho cac loai giao dich khac (khdng
phai giao dich thé chip bang QSDP). Vi
vay, trong khi Luat D4t dai van con chi thé
“hd gia dinh sir dung dat” ma chua quy dinh
rd rang thi viéc ban hanh van ban hudng
dan chi tiét 1a diéu can thiét.
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3. Van dé ghi thong tin hd gia dinh
trén Gidy chirng nhin quyén sir dung dit,
quyén sé hiru nha & va tai san khac gin
lién véi dat

Gidy chung nhan QSDD, quyén sé hiru
nha ¢ va tai san khac gan lién véi dat (sau
day goi tit 13 Gidy chitng nhdn) l1a chung
thu phap 1y dé Nha nuéc xac nhan QSDD,
quyén sé hitu nha &, tai san khac gin lién
vGi dat hop phap cua nguoi c6 QSDD,
quyén so hitu nha & va quyén sé hitu tai san
khac gan lién vé6i dat (khoan 16 Biéu 3 Luat
Dat dai 2013). Quyén duoc cap Gidy chiing
nhdn 14 mot trong nhiing quyén co ban cua
ngudi sir dung dat vi né tao co so phap 1y dé
Nha nuéc bao ho quyén, loi ich hop phap
cho nguoi sir dung dat. Pong thoi, nguoi st
dung dit c6 Gidy ching nhan hodc du diéu
kién cap Giay chiang nhan mai c6 thé thuc
hién hoic duoc huong mot sb quyén nhat
dinh nhu quyén duoc boi thuong vé dat khi
Nha nuoc thu héi dat, quyén giao dich
QSDDb.

V& viéc ghi théng tin cha thé sir dung
dat 1a ho gia dinh trén Giay chuang nhan,
theo huéng din tai Thong tu s6
23/2014/TT-BTNMT cua Bo Tai nguyén va
Maoi truong thi chi ghi ho tén, nam sinh, tén
va sb cua gidy to nhan than cua cha ho gia
dinh. Truong hop chu h gia dinh khong c6
QSDD chung cua hg gia dinh thi ghi nguoi
dai dién la thanh vién khac cua ho gia dinh
c6 chung QSDD cua h¢ gia dinh. Truong
hop chi ho gia dinh hay nguoi dai dién
khéc cua ho gia dinh c6 vo hoic chdng cling
c6 QSDP chung cua ho gia dinh thi ghi ca
ho tén, nim sinh ciia nguoi vo hoic chdng
d6 (diém c khoan 1 Piéu 5). Piéu nay c6
nghia 1a Gidy chung nhan cép cho ho gia
dinh chi ghi tén mot nguoi dai dién cho ho
(vd vo hoic chong cua ngudi nay) chu
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khéng thé hién rd tat ca cac thanh vién. Quy
dinh nay da gay kho khan trong viéc bao hd
quyén loi hop phap cia ho gia dinh sir dung
dat khi co nhimng rui ro xdy ra trong qua
trinh thyc hién giao dich vé QSDPD. Nhiéu
tranh chap gitta cac thanh vién trong ho gia
dinh da xay ra, dic biét 1a khi xtr 1y no xau
clia cac ngan hang ddi vé6i tai san thé chip
la QSDD chung cua ho gia dinh.

Ngay 29/9/2017, B Tai nguyén va Moi
truong di ban hanh Thong tu sb
33/2017/TT-BTNMT quy dinh chi tiét Nghj
dinh s6 01/2017/ND-CP ngay 06/01/2017
ctia Chinh phu sira d6i, bd sung mot sé nghi
dinh quy dinh chi tiét thi hanh Luat Dét dai
va sira doi, bd sung mot s6 didu cua cac
thong tu hudng dan thi hanh Luat Dét dai.
Trong d6, dang cht y 1a khoan 5 Diéu 6 cua
Thong tu nay did saa d6i Thong tu
23/2014/TT-BTNMT dua ra quy dinh mdi
vé viéc ghi tén tat ca cac thanh vién trong
ho gia dinh trén Gidy ching nhéan thay vi
chi ghi tén chti hd nhu trude day. Quy dinh
vé viéc d6i méi cach thuc thé hién thong tin
ho gia dinh s dung dat trong Gidy chiing
nhan cua Thong tu s6 33/2017/TT-BTNMT
d4 gay ra nhiéu y kién trai chiéu. Theo do,
cac y kién phan déi cho rang viéc ghi tén tat
ca thanh vién vao Giay chiing nhan sé& tao
diéu kién cho nhimg nguoi von khong co
cong stc tao 1ap QSDD (vi du con céi) lai
c6 quyén quyét dinh dbi véi QSDP cua bd
me; viéc cip Gidy chiing nhan s& phai xac
minh chu thé c6 cong sirc dong gop vao tai
san chung rat phutc tap, c6 thé 1am cham lai
qué trinh cp s6 do; viéc ghi day du tén caa
cac thanh vién budc phai co thong tin day
du theo gidy to nhan than trong khi nhiing
thanh vién trong ho gia dinh c6 QSDD khi
khong c6 mé sb dinh danh ca nhan va chua
du tudi 1am cin cude cong dan thi khdng co
huéng xir ly; nhiéu gia dinh khdng con gidy

to, hay con céi ¢ xa hoac di nudc ngoai
khong thé xac minh duoc?...

Trude nhitng y kién phan ddi nay, Bo
Tai nguyén va Moi truong da ly giai “quy
dinh néu trén cua thong tu s€ bao dam chat
ch& vé& mat phép ly, cu thé hon vé& mat chu
thé ¢c6 QSDD. Piéu nay khéng tao ra céc
kho khan hay rao can ma con giam nhing
rui ro cho nguoi str dung d4t, minh bach vé
tai san, bao dam quyén va loi ich hop phap
cua céac thanh vién c6 chung QSDD trong
ho gia dinh™. Mat khac, Bo ciing khang
dinh, viéc huéng dan ghi tén cac thanh vién
¢6 chung QSDD dbi véi truong hop QSDP
Ia tai san chung cua hd gia dinh tai khoan 5
Piéu 6 cia Thong tu sé 33/2017/TT-
BTNMT Ia phu hgp vai quy dinh tai khoan
29 Piéu 3, khoan 1 Diéu 97 va khoan 2
Diéu 98 cua Luat Dat dai; Diéu 101 va Diéu
212 cua Bo luat Dan sy nim 2015°. Tuy
nhién, By Tai nguyén va Ma4i truong cling
thra nhan Théng tu s6 33/2017/TT-
BTNMT quy dinh thiéu rd rang, dan dén
cach hiéu khéac nhau, hiéu khong chinh xac
khai niém “h gia dinh c6 chung QSDD”
dong nhét véi khéi niém ho gia dinh trong
s6 ho khau nhu cach hiéu phd bién trong x4
hoi hién nay. Vi vay, Bo nay sau do da
quyét dinh ngung hiéu luc thi hanh vé viéc

3 Viét Buc, Quy dinh sé do ghi tén cac thanh vién
trong gia dinh la trdi ludt, https://vov.vn/xa-hoi/quy-
dinh-so-do-ghi-ten-cac-thanh-vien-trong-gia-dinh-la-
trai-luat-699366.vov, truy cap ngay 19/01/2018.

4 Thé Kha, Bg Tai nguyén va Moéi truong 1y giai viéc
ghi tén ca gia dinh vao sé do, http://dantri.com.
vn/su-kien/bo-tai-nguyen-va-moi-truong-ly-giai-viec
-ghi-ten-ca-gia-dinh-vao-so-do-20171123072830587
.htm, truy cap ngay 19/01/2018.

® Thao L&, Lui thoi hgn &p dung ghi tén thanh vién
gia dinh vio sé dé, http://www.nhandan.com.vn/
www.nhandan.com.vn/phapluat/item/34881302-lui-
thoi-han-ap-dung-ghi-ten-thanh-vien-gia-dinh-vao-so
-do.html, truy cap ngay 19/01/2018.
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ghi tén céac thanh vién trong ho gia dinh st
dung dét trén Gidy chung nhan.

Vé van dé nay, tac gia cho rang, ly giai
cua B Tai nguyén va Mo6i truong hoan toan
hop ly va viéc ghi tén tat ca cac thanh vién
cua ho gia dinh sir dung dat 1én Gidy Chung
nhan s& gop phan giai quyét nhitng khic
méc trong viéc xac dinh tu cach thanh vién
ho gia dinh, dac biét 1a khi thuc hién céc
giao dich QSDD. By &, theo quy dinh tai
khoan 1 Biéu 64 Nghi dinh 43/2014/ND-CP
thi “Hop dong, van ban giao dich vé OSDP,
quyén s¢ hizu tai san gan lién véi ddt cua ho
gia dinh phai dwgc nguoi 6 tén trén Gidy
chitng nhdn hodc nguoi dioc ity quyén theo
quy dinh cia phap ludt vé dan si ky tén”.
Tuy nhién, ngudi c6 tén trén Gidy chang
nhan hoic ngudi dugc uy quyén theo quy
dinh cua phap luat vé dan sy “chi duoc thurc
hién viéc ky hop dong, van ban giao dich vé
OSDP, quyén s hitu tai san gdan lien véi
dat khi dd dwoc c&c thanh vién trong hé gia
dinh sir dung ddt dong Y bang van ban va
van ban do da dwoc cdng chieng hogc chizng
thuc theo quy dinh cua phap lugt” (khoan 5
biéu 14 Thong tu 02/2015/TT-BTNMT).
Nhu vay, tha tuc giao dich QSDD cua hd
gia dinh phai tién hanh qua hai budc: Budc
mot, cac thanh vién trong ho gia dinh st
dung dat phai 1ap mot thoa thuan vé viéc
dong y cho nguoi c6 tén trén Gidy chang
nhan hoic ngudi duoc uy quyén theo quy
dinh cua phap luat vé dan su ¢ quyén quyét
dinh ddi véi QSDD cua ho. Thoa thuan nay
phai lap thanh van ban va phai dugc cong
chung hoac chiang thuc theo quy dinh cua
phép luat. Biréc hai, ngudi co tén trén Gidy
chang nhan hodc ngudi duoc ty quyén theo
quy dinh cua phap luat vé dan sy s& thuc
hién viéc ky hop ddng giao dich QSDD. Vé
van dé nay, khoan 2 Diéu 212 Bo luat Dan
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su nam 2015 ciing quy dinh “viéc chiém
hitu, sir dung, dinh doat tai san chung cua
cac thanh vién gia dinh dwoc thuc hién theo
phuong thuc thoa thudgn. Truong hop dinh
doat tai san 1a bdt déng san, déng san co
ddang ky, tai san 1a nguon thu nhdp chu yéu
Ciia gia dinh phdi c6 sy théa thudn cua tat
Ca cac thanh vién gia dinh la nguwoi thanh
nién c¢é nang lec hanh vi dan sy day di, trie
truong hop ludt c¢6 quy dinh khac”. Nhu
vay, quy dinh cia phap luat dat dai 1a phu
hop véi quy dinh cia Bo luat Dan sy nham
bao vé quyén lgi hop phap cua céc thanh
vién c6 QSDD chung trong ho gia dinh.

T nhitg quy dinh néi trén cho thay
viéc xac dinh ai la thanh vién ho gia dinh sé
quyét dinh mot giao dich QSDP cua ho la
c6 gia tri phép ly hay khong. Néu nhu xac
dinh thiéu thanh vién thi coi nhu giao dich
vO hiéu, nguoc lai néu xac dinh “thira” thi
nhitng ngudi von khdng cé cong stc dong
gop lai c6 quyén quyét dinh, gay bat cong
va rac rdi vé tha tuc. Tuy nhién, dinh nghia
tai khoan 29 Diéu 3 Luat Dat dai nim 2013
Vvé Viéc x4c dinh tu cach thanh vién ho gia
dinh lai khéng rd rang, trong khi Giay
chang nhan 1a bang ching rd rang nhat vé
sy thira nhan cua Nha nudc d6i véi QSDD
lai khdng ghi nhan rd ai la thanh vién cta ho
ngoai chii ho gia dinh. Thuc té 1a trude khi
c6 quy dinh nhu Thong tu 33/2017/TT-
BTNMT thi yéu ciu xac minh ai 13 nguoi
dang sdng chung, c6 dong gop tao 1ap nén
QSDP van phai dugc thyc hién ¢é dam bao
giao dich dién ra dung phap luat. Quy dinh
cia Thong tu 33/2017/TT-BTNMT don
gian chi la sy huéng dan vé cach ghi mang
tinh ky thuat doi véi truong hop ho gia dinh
su dung dét theo Luat Dat dai nam 2013 chi
khong phai 1a quy dinh dua ra trinh ty, thu
tuc gi mai.
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Mit khac, do Luat Pat dai khong rd
rang nén thyc té hién nay cac dia phuong
thuong dua vao s ho khiu dé xac dinh
thanh vién ho gia dinh. Chinh diéu nay da
tao nén sy nham lan gitra “ho gia dinh sir
dung dat” véi “ho gia dinh trén s6 ho khau”,
tir d6 gy ra sy hoang mang Vvé viéc nhitng
ngudi co tén trén s6 ho khau co thé khdng cé
cong suc déng gop gi bdng dung lai cb
quyén quyét dinh ddi voi QSDP chung cua
ho. Tuy nhién, s6 ho khau cd thé sé bi bai bo
trong twong lai khong xa khi Chinh phu da
c6 Nghi quyét 112/NQ-CP vé viéc don gian
hoa thu tuc hanh chinh, gidy to cong dan lién
quan dén quan 1y dan cu thudc pham vi chirc
nang quan ly nha nudc cua By Cong an,
trong d6, c6 quy dinh bai bo hinh thirc quan
1y dan cu ding ky thuong trd bang s6 ho
khau, va thay thé bang hinh thuc quan ly
thong qua ma s dinh danh c& nhan. Néu cir
quy dinh chi ghi tén cha ho nhu hién nay va
dua vao s6 ho khau dé xac dinh cac thanh
vién con lai thi sau nay néu bo sé khau s&
khong con can cir dé xac dinh. Nguoc lai,
néu ghi tén ddy du thanh vién cua ho gia
dinh Ién Gidy chang nhan thi s& tao duoc sy
r0 rang khi xac dinh nhitng ngudoi dugc
quyén ky vao van ban thoa thuan dinh doat
tai san chung cua ho, han ché truong hop
“tha ky nham con hon bo sét” theo yéu cau
cuia cac to chirc ¢éng chung.

4. Két luan

C6 thé noi, quy dinh vé cha thé sir dung
dat 1a ho gia dinh theo phap luat vé dét dai
trong giai doan hién nay da khong con phu
hop. Ho gia dinh sir dung dét chi “xuat hién
trong thoi gian ngan ¢ mot sé ving va dia
phuong khi mo hinh hop tac x& san xuét
ndng nghiép khong con ton tai. Hop tac x4
giao khoan dat cho h¢ gia dinh xa vién theo
binh quan nhan khau, trén co s& do cong

nhan QSDP cua ho gia dinh hoic mot sb
dia phuong c6 chinh sach gian dan trén co
s giao dat ¢ cho ho gia dinh theo nhan
khau”8. Vi vay, dén nay hau nhu it ¢6 ai xac
lap QSDD véi tu cach cua hd gia dinh —
mot cha thé dugc dinh nghia kha mo ho,
kho xac dinh quyén giita cac thanh vién
theo Luat D4t dai. Nhimg vudng mac trong
quy dinh cua Luat Dat dai vé ho gia dinh sir
dung dat thuc su 1a nhitng tré ngai 16n cho
viéc thuc hién giao dich QSDD, lam phat
sinh tranh chap, anh hudéng dén tinh cam
gitta cac thanh vién trong gia dinh. Thiét
nghi, trong tuong lai cac nha lam luat can
xem xét loai bo chu thé sir dung dét 1a “ho
gia dinh”, nhat la khi Luat Dat dai nim
2013 di co6 quy dinh vé nhom nguoi sir
dung dat véi ché do phap 1y don gian, rd
rang hon rat nhiéu. Tuy vay, hién nay van
con nhiéu ho gia dinh sir dung dét con ton
tai, cho nén truéc mat phap luat can co cac
quy dinh mang tinh chuyén tiép. Téc gia
cho rang, nén giir quy dinh vé viéc ghi tén
tat ca cac thanh vién vao Gidy ching nhan
nhu Théng tu 33/2017/TT-BTNMT va c6
bo sung cac quy dinh dé tranh hiéu nham.
Vi du, quy dinh rd viéc ghi tén tat ca thanh
vién vao Gidy chiing nhan sé tly theo lua
chon cua ngudi dan d6i voi nhiing truong
hop di dwoc cip Gidy chimng nhan. Nguoc
lai, d6i véi truong hop cip mai thi phai ghi
day du thong tin d¢é dam bao tinh rd rang,
minh bach. Piéu ndy cd thé kéo dai thoi
gian lam tha tyc cdp Gidy chang nhan,
nhung 1a can thiét khi ma quy dinh vé sy
ddng y cua tit ca céc thanh vién trong ho
van la mot diéu kién mang tinh bét bugc khi
thuc hién giao dich QSDD cua ho gia dinh.

6 Pham Vin V5, Nguyén Thi Cam, Can cir ndo xac
dinh hg gia dinh si dung dat, https://baomoi.com/
can-cu-nao-xac-dinh-ho-gia-dinh-su-dung-dat/c/240
69951.epi, truy cap ngay 19/01/2018.
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BAT CAP TRONG CAC QUY PINH
VE PHUONG THUC TINH PHI BAO VE MOI TRUONG
POI VOINUOC THAI CONG NGHIEP

Lé Thi Thu Hang"

Tom tit: Bai viét phan tich mgt s6 bdt cdp trong cac quy dinh vé phuong thuc tinh
phi bdo vé méi truong doi véi mwéc thai cong nghiép, qua dé dé xudt cac gidi phap

hoan thién.

Abstract: This paper analyses some of the shortcomings of law and regulation on
calculation of environment protection fees for industrial wastewater. Basing on that, it
makes recommendations to improve relevant law and regulation.

hi bao vé moi truong d6i véi nudc

thai la mot trong nhirng céng cu
quan ly quan trong duoc ap dung kha pho
bién & nhiéu nuéc trén thé giéi nham han
ché 6 nhiém méi treong va dugc xay dung
trén nguyén tic “Nguoi gy 6 nhiém phai
tra tién” nham tao &p luc dé céc doanh
nghiép giam thiéu gay 6 nhiém mai truong,
d6ng thoi tao ngudn thu dé chi tra cho céc
hoat dong bao vé moi truong (BVMT).

Van dé phi BVMT d6i vé6i nudc thai ¢
Viét Nam hién nay duoc diéu chinh boi
Nghi dinh sé 154/2016/ND-CP. Sau mét
thoi gian ngan ap dung trong thuc tién, bén
canh nhirng mat tich cuc, Nghi dinh nay da
boc 16 nhiéu bat cap, vudng mac, dic biét 1a
cac quy dinh vé cach tinh phi cé dinh va phi
bién doi, tai lwong nudc thai tinh phi, théng
s6 6 nhiém tinh phi.

1. Vé mikc phi va lwu hrgng nwéc thai
tinh phi

Thiz nhdt, quy dinh mic phi ¢ dinh
1.500.000 dong/nam ddi Véi cdc co sé €O
lwong nuoc thai trung binh mgt nam duwdi

“ThS., Khoa luat - Pai hoc Kinh té Da Nang.
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20 m®/ngay dém dwoc dp dung cho tit ca
cdc nganh nghé.

Khoan 2 Biéu 6 Nghi dinh s
154/2016/ND-CP quy dinh phuong thuc
tinh phi BVMT dbi véi nuéc thai cong
nghiép nhu sau:

F =f+ C, trong do:

- F 1a s6 phi phai nop;

- f 1a mic phi ¢6 dinh 1.500.000
ddéng/nam;

- Cla phi bién d6i, tinh theo: Tong
luong nude thai ra; ham lugng thong sd 6
nhiém ciia 6 chat gay 6 nhiém la COD, TSS,
Hg, Pb, As va Cd.

Co s san xuét, ché bién co tong luong
nude thai dudi 20 m3mngay dém khong ap
dung mtrc phi bién doi.

Thuc té cho théy, mot s co sO san xuat
trong nhimng linh vuc nganh nghé dic thu st
dung lvu luong nude rat it, dudi 1 m¥/ngay
dém hodc tham chi sit dung chwa dén 10
m?3/thang nhu co khi, gia cong kim loai, ché
tao may va phu tung, da ché... hoac co
nhimg co s san xuit gan nhu khong st
dung nudc trong hoat dong san xuit nhu
may mac ma khong dét nhuom, thach cao...



BAT CAP TRONG CAC...

Viéc thu phi co s& nay bi phan dbi dua trén
lap luan ring quy dinh thu phi ¢ dinh
1.500.000 dong/nim doi véi tit ca céc
nganh nghé 1a bat binh dang bai khong thé
danh ddng gitra co s& san xuét chi st dung
dudi 1 m¥ngay dém voi co so san xudt st
dung gan 20 m®ngay dém. Céac co sé san
xuat khong st dung nude nhu may mic,
thach cao... phan déi viéc ndp phi, khi cho
rang ho khong sir dung nudc cho viéc san
xuat thi khong phai chiu phi BVMT déi voi
nude thai cong nghiép. Mot s6 co sé chap
nhan dong phi nhung yéu cau mac hop Ii vi
ho chi san xuat dudi quy md ho gia dinh
nén mic phi ¢4 dinh 1.500.000 dong/ndm 1a
qua cao.

Thir hai, khéng quy dinh ré mirc phi co
dinh 1.500.000 dong/nam thu theo hé gia
dinh san xuat hay thu theo sé lwong co s¢
san xuat cua hg gia dinh.

Trong truong hop mot ho gia dinh thanh
1ap nhiéu co sé san xuat (tir 2 d&én 3 co s0)
cling mot nganh nghé va st dung luu luong
nuéc thai rat it (nhu co khi, may mic...),
nhiéu dia phuwong lung ting giita phuwong 4n
chi thu phi ¢6 dinh 1.500.000 dong/nim d6i
v6i ho gia dinh hay thu phi ¢6 dinh dua trén
s6 luong co s& san xuat ctia ho gia dinh. Dé
tranh that thu ngan sach, nhiéu dia phuong
chon phuong 4n thu phi dya trén s6 luong
co s& san xuat cia ho gia dinh va bi phan
dbi. Pé viéc thu phi dugc théng nhét, viéc
quy dinh rd vé& d6i tugng chiu phi 1a hét strc
can thiét.

Thir ba, quy dinh tinh phi bién doi véi
mirc xd thai tir 20 m3/ngay dém tré lén lam
gidm nguon thu cho hoat déng BVMT.

Quy dinh vé tinh phi bién ddi cho cac
co sO san xuat c6 lwong nudc thai tir
20 m®/ngay dém tr¢ 1én theo Nghi dinh sd

154/2016/ND-CP khong phu hop véi diéu
kién phat trién kinh té cua Viét Nam trong
giai doan nay. Hién nay, cic co s& san xuit
& Viét Nam chu yéu 13 cac co so san xuét
nho, tai lugng nudc thai khong cao. Vi
mirc 20 m¥ngdy dém moi tinh phi bién d6i
s& din dén tinh trang s6 lugng co s& san
xuat phai déng phi bién doi 1a rat thap.
Ngudn thu cho cong tac BVMT tir phi nudc
thai cong nghiép bi giam sut dang ké, khong
du bu dap chi phi cho hoat dong BVMT.

2. Vé thong s6 6 nhiém tinh phi

Nghi dinh sb 154/2016/NB-CP quy
dinh thu phi BVMT ddi véi 6 chéat gay 6
nhiém COD, TSS, Hg, Pb, As va Cd. V¢ li
thuyét, viéc thu phi d6i véi tat ca cac chat
gay 6 nhiém gilp phan anh duoc dung ban
chat va muc tiéu giam thiéu & nhiém mai
truong cua phi BVMT. Tuy nhién, trén
thuc té, quy dinh trén da tao 4p luc va kho
khan nhat dinh boi diéu kién vé ngudn lec
va phuong tién phan tich théng sé & nhiém
cia cac dia phuong con nhiéu han ché,
chwa dap ung viéc thu phi véi nhiéu chat
gay 0 nhiém.

Thém vao d6, viéc quy dinh thu phi
BVMT ddi véi 4 kim loai nang cho tat ca
nganh nghé 1a bat hop 1i. Trén thuc té, mdi
loai hinh san xuit cdng nghiép c6 mot dic
thi riéng, cong nghé san xuit da dang nén
viéc phat thai gay 6 nhiém khac nhau,
khéng phai nganh san xuat cong nghiép nao
cling phat sinh nudc thai chua 4 kim loai
nang. Chi phi ldy mau, phan tich ham luong
thong s6 6 nhiém, tham chi cao hon sb phi
thu duoc tir co s& san xuat. Theo Cong vin
s 769/UBND-QLDTH ngay 30/08/2013
cua Uy ban nhan dan thanh phé Pa Néng,
tong chi phi l1dy mau phén tich ham luong
06 chat 6 nhiém trong nudc thai cong
nghiép COD, TSS, Hg, Pb, As va Cd la

55



NHA NUOC VA PHAP LUAT SO 4/2018

3.630.000 dong'. Néu khi phan tich ham
luong thdng sé & nhiém, Chi cuc BVMT
khong phét hién du cac chat 6 nhidm thi sb
phi BVMT thu dugc s€ khong da cho chi
phi ldy mau, phan tich ham luong théng sé
6 nhiém, gay lang phi.

Chi phi lay mau tén kém nén nhiéu dia
phuong chi tién hanh lay mau phan tich
thong sé 6 nhidm theo xac suat. Vi du, tai
Da Ning, Chi cuc BVMT tién hanh lay mau
phén tich théng s6 6 nhiém theo xac suat,
trung binh chi tr 50 ¢én 80 lan/nam, do do
khong thé giam sat hét tit ca théng sé 6
nhidm cua tit ca cac don vi san xuat. Khi
ldy mau, Chi cuc BVMT xéc dinh duoc ham
lwong cua chat gay & nhiém nao thi thu phi
d6i v6i chat do, chat nao khong xac dinh
dugc ham luong thi coi nhu ham lugng
bang khong va khong tinh phi ddi véi chat
gdy 0 nhiém d6. Con lai, viéc xac dinh
thong sé & nhidm tinh phi chii yéu dwa vao
viéc ké khai cua co s san xuat nén nhiéu co
s san xuat ké khai khong trung thuc dan
dén xac dinh phi khong chinh xac. Didu nay
lam giam hiéu luc va hiéu qua giam thiéu 6
nhiém méi truedng cua phi BVMT. Viéc xéac
dinh théng sé 6 nhiém tinh phi do do6, can
phai dugc diéu chinh cho phu hop véi diéu
kién thyuc té cua Viét Nam hién nay ciing
nhu dic thd phat thai caa cac nganh, nghé
san xuat cong nghiép.

3. Kién nghi

Tt nhitng phan tich ¢ trén, theo tac gia,
can stra d6i, b6 sung nhimg vin dé sau dé
giai quyét cac bét cap néu trén.

1 Uy ban nhéan dan thanh phé a Nang, Céng vin sé
769/UBND-QLPTH vé viéc lién quan dén don gid
mét sé chi tiéu trong hoar dgng quan trac va phan
tich méi truong trén dia ban thanh phd, ban hanh
ngay 30/08/2013.
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Vé phi ¢é dinh va luu lwgng nuéc thai
tinh phi ¢é dinh

Tai Viét Nam, sau 2 lan diéu chinh,
muc phi ¢6 dinh déi véi nuéc thai cong
nghiép hién nay 1a 1.500.000 ddng. Mac phi
c¢b dinh nay hién tai chua thé bu dap chi phi
quan li nhung trong diéu kién cua Viét
Nam, hau hét cac co s& san xuit cong
nghiép cé qui mo vira va nho, trinh d6 céng
nghé lac hau va nang lyc tai chinh han hep
thi phu hop. Tuy nhién, muac phi ¢é dinh can
phai xem xét diéu chinh sau mdi chu ky 5
nam dé ph hop vai su bién dong caa chét
lwong moi trudng va cac diéu kién kinh té,
xa hoi.

Theo tac gia, can phai diéu chinh lai luu
luong nudc thai dé tinh phi ¢d dinh, Nghi
dinh s6 154/2016/NP-CP d3 giam mirc luu
luong nudc thai trung binh trong nam tinh
phi ¢b dinh xudng con 20 m®/ngay dém thay
cho muc 30 m®/ngay dém so vé6i quy dinh
trudc ddy phan nao tao su binh dang giita
cac co s& san xuat. Tuy nhién, luu luong
nudée thai tinh phi ¢6 dinh van chua thuc su
hop 1i bai: i) Pa sd cac co sd san xuét co
quy mé nho, nhiéu co s& san xuat chi sir
dung 1 d&én 2m®%ngay dém, tham chi c6 co
s& san xuat sir dung luu luong nudc chua
dén 10 m¥thang; ii) Mdi nganh nghé san
xuat c6 ddc thu riéng vé phat sinh nude thai,
cac co s& san xuat trong nganh nghé phat
sinh nudc thai it phai ndp phi ¢d dinh nhu
khu cong nghiép c6 hé thdng xir 1i nude thai
tap trung voi ngudn xa thai 16n 1a diéu bat
hop li; iii) Quy dinh muc xa thai 20 m®ngay
dém dé tinh phi c¢6 dinh khong tuong dong
véi muc x4 thai vuot tiéu chuan ki thuat 5
m®/ngay dém bi xtr i vi pham hanh chinh
theo Pidu 13, 14 Nghi dinh 155/2016/ND-
CP ngay 18/11/2016 cta Chinh phu quy
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dinh vé xr phat vi pham hanh chinh trong
linh vuc BVMT.

Do viy, tac gia dé xuat chia nho mirc
lwu lwong nudc thai tinh phi ¢d dinh phu
hop vé6i cac moc luu lwong nude thai xir 1i
vi pham hanh chinh tai Nghi dinh
155/2016/ND-CP ngay 18/11/2016 nhu sau:
Dudi 5 m¥/ngay dém; tir 5 m*/ngay dém dén
duéi 10 m*ngay dém; tr 10 m3/ngay dém
dén dudi 20 m¥ngay dém; tir 20 m®/ngay
dém dén duéi 40 m¥ngay dém; tir 40
m®/ngay dém dén dudi 60 m®ngay dém; tir
60 m®/ngay dém dén dudi 80 m®/ngay dém;
tir 80 m%ngay dém dén dudi 100 m®/ngay
dém; trén 100 m*/ngay dém.

Duya trén quy dinh muc phi c¢b dinh hién
hanh 1a 1.500.000 dong/nam, tac gia dé xuat
mirc phi ¢d dinh 4p dung vé6i co so san xuat

dudi 5 m*/ngay dém 1a 1.000.000 dong/nim
va ap dung hé s6 K tinh phi c¢6 dinh theo luu
lwong nuéce nhu bang 1. Mirc phi ¢b dinh va
hé s6 K dé xuét tinh phi c¢b dinh da duoc tac
gia tinh toan dwa trén cac tiéu chi: i) Liy
can cir xa thai 20 m®ngay dém va muc phi
bién d6i 1.500.000 dong/nim theo quy dinh
hién hanh 1am co s¢ dé xay dung muc phi
c¢b dinh mai va hé sb K tinh phi ¢b dinh véi
timg muc luu lwong xa thai véi nguyén tic
khong tao ra sy thay doi dot ngot vé mirc
phi ¢b dinh co so san xuét phai dong so véi
quy dinh hién hanh; ii) Khong tao ra khoang
cach phi ¢ dinh qué 16n giita cac khung
lién ké vé luu lugng nudc thai; iii) Pam bao
cach tinh phi méi khong lam giam ngudn
thu ngan sach tir phi BVMT.

Bang 1. D¢ xuit hé s6 K tinh phi ¢ dinh

TT Luru lwgng nuwéc thai tinh phi c¢6 dinh };I)if(z (;)K dglnhh
1 Tir 5 m%ngay dém dén dudi 10 m¥/ngay dém 11
2 Tir 10 m®/ngay dém dén dudi 20 m®/ngay dém 1.3
3 Tir 20 m®/ngay dém dén dudi 40 m¥/ngay dém 15
4 Tir 40 m®/ngay dém dén dudi 60 m®/ngay dém 1.6
5 Tir 60 m®/ngay dém dén dudi 80 m®/ngay dém 1.7
6 Tir 80 m®/ngay dém dén duéi 100 m®/ngay dém 1.8
7 Trén 100 m*/ngay dém 2.0

Vé phi bién doi, ngoai viéc tinh phi ¢
dinh theo hé sb nhu da néu, cac co s& san
xuat co luu lwong xa thai tir 5 m3/ngay dém

trd 1én con phai chiu phi bién d6i. Theo tac
gia, thu phi bién d6i voi muc xa thai tor 5
m3ngay dém tré 1én s& co tac dung diéu

S7
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chinh hanh vi cia co so san xuat theo hudng
¢6 1loi cho méi truong, khuyén khich doanh
nghiép dau tu cho BVMT va dong thoi tao
su cong bang trong viéc thu phi giira cac co
SO san xuét.

Mtc phi bién d6i hién hanh khéng cao.
Can diéu chinh ting dan mac phi bién doi
sau mdi chu ki khoang 5 nim. Thuc té cho
thay, thué, phi méi truong s& khong c6 hiéu
qua néu nhu thiéu sy 6n dinh trong kinh té
vi mo. Lam phat cao thuong 1am mat di gia
tri thuc caa phi. Khdng nén diéu chinh muc
phi theo mac lam phat vi kho thyc hién va
thuong gay anh huong tiéu cuc vé mat
chinh sach. Cach diéu chinh hiéu qua Ia &p
dung hé théng tu diéu chinh muc phi hang
nam theo chi s6 gia tiéu dung. Diéu nay s&
han ché dugc anh huong caa lam phét dén
hiéu qua cua viéc ap dung phi BVMT trong
thuc té.

D6i voi truong hop mot ho gia dinh
thanh 1ap nhidu co s san xuat cing mot
nganh nghé va str dung luu luong nude thai
rat it chi nén thu phi d6i voi ho gia dinh.
Luu luong nudc thai tinh phi ¢b dinh va phi
bién d6i 1a tong lugng nudc thai ctia cac co
sO san xuat cia ho gia dinh. Quy dinh nay
vira ¢6 tinh khuyén khich ho gia dinh lam
kinh té, nhung vira dam bao duoc su cong
bang trong viéc thu phi giita cac chu thé.

Vé thong sé 6 nhiém tinh phi

Quy dinh cua Nghi dinh s
154/2016/ND-CP tinh phi bién d6i dbi voi
06 thdng sé 6 nhiém gidng véi cach tinh phi
cia Nghi dinh s 67/2003/ND-CP truéc
day. Thyc té thuc hién Nghi dinh s6
67/2003/ND-CP trong 10 ndm cho thay, rat
nhiéu dia phuong di khong thu dwoc phi
BVMT dbi cac théng sé kim loai nang cé
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trong nudce thai, gay that thu ngan sach nha
nudc. Nguyén nhén caa tinh trang nay la do:

- Ning luc quan trac thong sé 6 nhiém
kim loai nang tai cac dja phuong con nhiéu
han ché; chi phi phan tich cao, c6 nhiing
dia phuong chi phi phan tich kim loai nang
cao hon so véi sd phi nuéc thai cong
nghiép thu dugc.

- Quy dinh tinh phi theo ham lwgng cac
thong sé kim loai ning trong nuéc thai ap
dung d6i v&i moi d6i tuong khong dam bao
tinh cong bang gitta cac loai hinh san xuét
cong nghiép; khéng phan loai dwoc cac
nhom nganh phét sinh nugc thai tiém an
nhiéu nguy co gdy 6 nhiém méi truong; gay
tbn kém, phuc tap cho doanh nghiép cua
mot s6 nganh san xuat nhu thyc pham, dét
may... vi nudc thai khéng cé kim loai nang
nhung van phai phan tich 04 théng sé kim
loai dé tinh phi.

- Quy dinh khé thyc hién, khong dam
bao tinh nhanh gon trong viéc ké khai cua
co s6 va tham dinh cia co quan nha nudc o
tham quyén.

Tt thue tidn thuc hién phap luat vé phi
BVMT ddi voi nudc thai cong nghiép tai
Viét Nam, ciing nhu dwa vao dac thu xa
thai cua tat ca cac nganh cong nghiép gay 6
nhiém 1én theo bao céo hién trang moi
truong qudc gia nam 2009 (bang 2)?, tac
gia kién nghi chi nén &p dung phi BVMT
cho 02 chi tiéu 6 nhiém 1a COD, TSS va 01
kim loai nang c6 nong d6 cao nhat trong
nudc thai.

2 Bo Tai nguyén va Mdi truong, Bao cédo hién trang
mai truong quoc gia 2009, Ha Noi, nam 2009, tr.24.



Bang 2. Pic trung thanh phin nwdéc thai cia mét sé linh vwc san xuit cong nghiép

TT | Linh vuc san xuét Chat & nhiém chinh Chét & nhiém phu
g | Chebiendohop, thiy | 5o cop pH, sS Mau, téng P, N
san, rau qua, dong lanh
o | Chebiennuécuongco | pop iy s N, p TDS, mau, d6 duc

con, rugu bia

3 | Ché bién thit

BOD, pH, SS, d6 duc

NOs™, PO473, do duc

4 | San xuat bot ngot

BOD, pH, SS, NH4*

Mau, tong P, N

5 | Co khi COD, dau mg, SS, CN, Cr, Ni | SS, Zn, Pb, Cd
g | San xuat hoa chat hiru co | pH, tong chat ran, SS, Cl-, pH, | COD, phenol, F, Silicat,
va vo co S04 kim loai ning

7 | San xuit gidy

SS, BOD, COD, phenol,
lignin, tannin

pH, d6 duc, d6 mau

8 | Thudc da

SS, BOD, COD, Cr, NH4",
dau mg, phenol, sunfua

N, P, tong Coliform

9 | Dét nhuém

SS, BOD, kim loai ning, dau

Mau, d6 duc

mo

COD va TSS bi tinh phi vi day 1a cac
chat gay 6 nhidm hién dién trong nuéc thai
cua tit ca cac nganh cong nghiép gay 0
nhidm 16n, viéc tinh phi dbi véi kim loai
nang ciing can thiét vi day 1a mot trong
nhitng tac nhan gay 6 nhiém nang cho moi
truong, tuy nhién, dé phi hop véi diéu kién
Viét Nam, trong giai doan nay chi nén tinh
phi d6i vai 01 kim loai ning ¢ ndng d6 cao
nhat. Trén co s& do, tac gia dé xuat tong s6
phi BVMT céac doanh nghiép phai nép dugc
tinh theo cong thirc nhu sau:

- Béi véi cac doanh nghiép xa thai dudi
5 m3/ngay dém:

Muc phi phai nop = Phi ¢6 dinh déng
hang nam (1.000.000 déng/nim)
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- Béi voi céc doanh nghiép xa thai >= 5
m®/ngay dém:

Muc phi phai nop = Phi ¢6 dinh déng
hang nam + Phi bién di theo tai lwong 6
nhiem

Phi cé dinh déng hang nam: tinh theo
hé so K cia bang 1

Phi bién doi = V (m®) x (Ccop X Rcop +
Crss X Rrss + CkimaxX Rk) X 1073

Trong do:

V: Tong lugng nuée thai

C: Ham luong chit gay 6 nhiém
dac trung

R: Mtc thu phi nudc thai cua chat
gay 6 nhiém.



GIG1 HAN QUYEN CON NGUOI TRONG CONG UOGC
NHAN QUYEN CHAU AU VA GQI MO CHO VIET NAM

Nguyén Tién Pirc”

Tom tat: Bai viét nghién cizu gidi han quyen con nguoi trong Cong wéc Nhan quyén
chau Au nam 1950, d@ong thoi c6 sw doi chiéu, so sanh véi Hién phap Viét Nam. Ngi
dung bai viét ciing phan tich pham vi ap dung Ciia biéu 14 Hién phéap nam 2013 va can
cik xdc dinh thoi diém, doi tuong ap dung. Tur do, bai viét dwa ra mét s6 d@é xuat hoan
thién phép lugt Viét Nam vé gidi han quyén con nguoi.

Abstract: This paper studies human rights limitation under the European
Convention on Human Rights of 1950 in comparison with Vietnamese Constitution of
2013. It also analyses the enforcement scope of Article 14 of the Constitution and
grounds to determine the time and subject of its application. Basing on that, it makes
recommendations for improving Vietnamese laws and regualtions on human rights

limitation.

1. Gi6i thigu

Luat Nhan quyén quéc té dit ra hai loai
nghia vu d6i véi qudc gia, d6 1a: Nghia vu
chu dong va nghia vu bi dong®. B4i voi loai
thi nhat, qudc gia c6 trach nhiém thuc hién
tat ca cac hanh dong can thiét, bao gom ca
lap phap, dé ghi nhan, bao dam va bao vé
quyén con ngudi. Vi du nhu qudc gia phai
bao dam quyén sdng cua c& nhan bang viéc
hinh sy hoa hanh vi ¢ y giét nguoi, dong
thoi phai diéu tra, truy t& va xét xu thu
pham kip thoi. Nghia vu bi dong con duoc

*ThS., Vién Nha nuéc va Phap luat.

Bai viét nay duoc thuc hién trong khuon khé dé tai
cip Bo: “Co o' 1y lugn va thyec tién vé han ché quyén
con nguwoi ¢ Viét Nam hién nay”, do TS. Nguyén
Linh Giang - Vién Nha nugc va Phap luat, lam chu
nhiém d¢ tai.

1 A, Mowbray, The Development of Positive
Obligations under the European Convention on
Human Rights by the European Court of Human
Rights (Hart Publishing, 2004); Jean F. Akandji-
Kombe, Positive Obligations under the European
Convention on Human Rights: A Guide to the
Implementation of the European Convention on
Human Rights (Council of Europe, 2007).
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hiéu 1a nghia vu khong hanh dong. Theo do,
Nha nudc han ché can thiép vao viéc thu
huong quyén cua ca nhan. Chang han nhu
Nha nudc khong dugc tuy tién tudc doat
mang séng caa ca nhan.

Viéc gioi han quyén chinh 1a hanh vi
can thi¢p cia Nha nudc vao kha nang thy
huong quyén trong trudng hop dang I8 ra
Nha nudc co6 nghia vu bi dong. Tuy nhién,
viéc gi6i han nay lai duoc phap luat quéc té
cho phép néu nhu dap ung cac diéu kién
nhat dinh.

Gidi han va han ché quyén con ngudi la
hai thuat ngr c6 nghia twong duong. Tuy
nhién, c6 quan diém cho rang viéc sir dung
thuat ngit “han ché” d& dan téi cach hiéu
tiéu cuc, khong dang véi ban chat phap ly
cua ché dinh nay? DBé théng nhit cach dung,

2 BUi Tién Dat, Nguyén tic gisi han quyén con
nguoi: Y nghia, nhu cau gidi thich, va dinh huréng ap
dung, Tap chi Nghién cau lap phép (2017),
http://www.nclp.org.vn/nha_nuoc_va_phap_luat/ngu
yen-tac-gioi-han-quyen-con-nguoi-y-nghia-nhu-cau-
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thuat ngir “gii han quyén con ngudi” s&
duoc sir dung xuyén sudt bai viét.

GIO’I han quyén duoc gh| nhan trong
mot sé diéu udc quoc té vé& quyén con
ngudi, cho phép qudc gia thanh vién ap dat
mot sé diéu kién voi viéc thu huong da sb
cac quyén con nguoi®. Noi khac di, Nha
nuéc khdng cho phép céc chu thé thu huong
quyén c6 thé thuc hién quyén ¢ muc do
tuyét d6i*. Nhitng diéu kién dat ra co hiéu
luc trong moi hoan canh, khdng nhat thiét 1a
chi trong bdi canh khan cap cia quéc gia.

Khong phai tat ca cac quyén con ngudi
déu co thé bi gigi han. Trong Luat Nhan
quyén quéc té, ton tai mot sb quyen tuyét
d6i khéng thé bi gisi han, chang han nhu
quyén khdng bi tra tin, ddi xu tan bao, vo
nhan dao, quyén khong bi bat gitr lam nd
|8... Nhitng quyén nay duogc cho 1a da dat t6i
quy pham jus cogens bat bugc tuan tha doi
V6i tit ca cac quoc gia trong moi hoan
canh®. Tuy nhién, da s quyen con nguoi
déu khong phai 1a quyén tuyét d6i va vi vay,
c6 thé bi gioi han.

Cong wdc Nhan quyén chau Au nam
1950 (ECHR) 14 diéu uéc khu vuc vé quyén
con nguoi gitta cac qudc gia chau Au va
khong co6 gia tri rang budc ddi véi Viét
Nam. Tuy nhién, sy phét trién lau doi cua
van hoa phap luat chau Au vé quyén con

giai-thich-va-111inh-huong-ap-dung/#refl5, truy cap
ngay 15/01/2018.

3 La Khanh Tung, Vii Cong Giao, ABC vé quyén dan
su, chinh tri co ban (Tai liéu Iuu hanh ndi bo), tr. 25,
http://isee.org.vn/Content/Home/Library/461/abc-ve-
cac-quyen-dan-su-chinh-tri-co-ban..pdf, truy cép
ngay 17/01/2018.

4 Aharon Barak, Proportionality: Constitutional
Rights and Their Limitations (Cambridge University
Press, 2012), tr. 102.

5 Javaid Rehman, International Human Rights Law
(2" ed.) (Pearson, 2010), tr. 82.

ngudi noi chung va gigi han quyén con
ngudi noi riéng cé thé dem lai nhidu goi mo
hitu ich trén phuong dién lap phap déi véi
Viét Nam.

Ngoai ra, tuy Hién phap Viét Nam
khéng c6 quy dinh twong tw, nhung vé co
ban, quéc gia ¢ quyén tam dinh chi hau hét
c4c quyén con ngudi trong trudng hop khan
cap vi an ninh qudc gia dugc quy dinh tai
Piéu 15 ECHR. Tuy nhién, van dé nay doi
hoi nghién ctru sau hon va do gigi han bai
Viét, tAc gia s& khong dé cap noi dung nay.

2. Giéi han quyén con ngudi trong
Cong wéc Nhan quyén chau Au

Hau hét cac quyén con ngudi ghi nhan
trong ECHR bi gidi han béi quy dinh cu
thé® va c6 thé duoc phan thanh ba nhém
chinh:

Thz nhdt, nhém quy dinh cu thé nham
lam rd noi ham quyén ca nhan duoc thu
huong, hodc trudng hop ma quyén do khong
duogc &p dung. Chang han nhu Diéu 4(3)
ECHR liét ké mét so cong viéc bat budc
khong bi coi 1a hinh thirc lao dong khé sai
nhu thuc hién nghia vu quan su; quyén ty
do than thé tai Dicu 5 trong truong hop bi
giam git theo ban an c6 hiéu lyc cua toa an
khong bi coi 1a vi pham; Biéu 2(1) cho phép
ap dung an ta hinh.

Ther hai, diéu luat loai trir mot sé cha
thé ¢ thé dugc thy huong quyen trén pham
vi mot quéc gia. Chang han nhu Piéu 16

8 ECHR chi thira nhan 4 quyén tuyét ddi, bao gom:
Quyén khong bi tra tén, doi xi tan bao, v nhan dao
(Dleu 3), quyen khong bi bat 1am nd Ié (Pidu 4),
quyén khong bi ap dung hdi t trong phép luat hinh
su (Piédu 7), va quyén dugc ap dung hinh phat ¢c6 loi
hon so vai thoi diém pham toi (Didu 7); xem thém
Steven Greer, The Exceptions to Articles 8 to 11 of
the European Convention on Human Rights (Council
of Europe Publishing, 1997), tr. 5.

61



NHA NUOC VA PHAP LUAT SO 4/2018

cho phép qudc gia ap dit gisi han ddi voi
cac hoat dong chinh tri cua ngudi nudc
ngoai trén lanh thd cua minh; hoic Piéu
10(1) vé quyén tu do biéu dat, cho phép
qudc gia cip phép hoat dong ddi véi cac ca
nhan thyc hién phét séng, truyén hinh; Diéu
11(2) ghi nhan kha nang gisi han quyén lap
hoi va hoi hop ddi voi luc luong vii trang,
canh sat va can bo cong vu.

Thet ba, diéu luat cho phép qudc gia can
thiép vao quyén ca nhan véi ly do cu thé vi
nhitng muc tiéu chinh dang. Nhom nay
dugc thé hién tai Diéu 15 ECHR lién quan
t6i tam dinh chi quyén vi loi ich quéc gia.
Mot loat cac muc dich chinh dang nham
gidi han quyén dugc quy dinh tai Diéu 8 téi
biéu 11 ECHR’.

Khi xem xét c&c vu kién gitta c& nhéan
va qubc gia, Uy ban Nhan quyén chau Au
(ECommHR) va Toa an Nhan quyén chau
Au (ECtHR) thuong thuc hién quy trinh
danh gia gdm bén budc. Pau tién, co ton tai
su can thiép/giéi han quyén hay khdng? Hai
14, néu co, sy can thiép/giéi han d6 co dugc
quy dinh bai phép luat hay khéng (nguyén
tic hop phép)? Ba 1a, sy can thiép/giéi han

7 An toan cbng cong, bao vé quyén va tu do cua
nguoi khac, bao vé suc khoe, dao duc hay trat tu
cong cong la nhimg ly do chinh déng dé gidi han
quyén duoc ton trong doi tu, quyén tu do tu tuéng va
tén gido, quyén tu do bleu dat, quyén tu do lap hoi
va hoi hop. An ninh quoc gia va ngan ngua toi pham
cling ¢c6 thé &p dung dé gisi han cac quyen trén, trur
quyen tu do tu twdng va ton gido. Quyén ty do biéu
dat con ¢ thé bi gi¢i han boi 1y do “bao vé danh dy
hoac quyen cua nguoi khac”, trong khi d6 1y do “bao
Vé quyen va tu do cua ngudi khac” xuat hién trong
cac quy dlnh con lai. Bao vé “suc khoé nen kinh té
qudc gia” c6 thé vien dan dé gisi han quyén dugc ton
trong doi tu ca nhéan, trong khi d6, “toan ven l&nh
thd”, “ngan ngira cong bd thong tin mat”, va duy tri
“su uy nghiém va khach quan cua hé théng tu phap”
chi &p dung ddi véi quyén ty do biéu dat.
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d6 nham phuc vu muc dich chinh dang nhu
quy dinh hay khong (yéu cau chinh dang)?
Va cudi cuing, liéu sy can thiép/gisi han dé
c6 phai 1a bién phap can thiét dé dat duoc
muc tiéu dé ra trong mot xa hoi dan chu hay
khong (yéu cau can thiét)? Cau hoi dau tién
thuong khong khé dé tra 10i, nhung cac cau
hoi sau ¢c6 @6 mod va kho hon, doi hoi cac
tham phan phai xem xét ky hon méi c6 thé
dua ra phan quyét.

(i) Nguyén tdc hop phap

Co ba tiéu chi danh gia: (1) C6 co so
phap luat; (2) Phap luat c6 thé tiép can; va
(3) Phap luat c6 tinh minh dinh va kha doan.
An I¢ cua ECtHR cho thay tu “phép luat” &
day duoc hiéu twong d6i rong, khong chi
bao gém luat do co quan 1ap phép ban hanh,
ma con ca luat cua toa an, tac la an I¢ trong
hé thong phap luat cua cac nudc théng luat
(common law)®, nghia vu phép luat qudc té
rang budc quéc gia thanh vién®, cac ngudn
thir cdp khac nhu sic lénh hoang gia, nghi
quyét khan cép, va cac quy dinh noi bo khac
dua trén phap luat®.

(i1) Muc tiéu chinh ding

Sy can thiép vao quyén con ngudi cua
Nha nudc khong duoc tuy tién, vo cd, ma
phai phuc vu muc tiéu chinh dang. ECHR
liet ké cu thé nhitng muc tiéu trong ting
diéu luat, bao gom: (1) An ninh quéc gia,

8 Malone v. The U.K., ECtHR App No. 8691/79
(1984), doan 66; Sunday Times v. The U.K., ECtHR
App No. 6538/74 (1979), doan 47; Tolstoy
Miloslavsky v. The U.K., ECtHR App No. 18139/91
(1995), doan 37; Markt Intern v. Germany, ECtHR
App No0.10572/83 (1989).

9 Groppera and Others v. Switzerland, ECtHR App
No0.10890/84 (1990).

10 vagrancy v. Belgium, ECtHR App No. 2832 2835
2899/66 (1971), doan 93; X v. Switzerland, App No.
7736/76 (1970), doan 206, 207; X v. The U.K., App
No. 7308/75 (1979), doan 32, 34-35.
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toan ven lanh thé'; (2) Suc khoé cua nén
kinh té qudc gia?; (3) An toan va trat tu
cdng cong, ngan nglra mMat trat ty hoic toi
pham®3; (4) Bao vé suc khog, dao duc'®; (5)
Bao vé quyén, tu do va danh dy cia ngudi
khac®®; (6) Bao vé thong tin mat®; (7) Duy
tri su uy nghiém va khach quan cua hé
thong tu phap'’. Quy dinh twong ty c6 thé
tim thay trong Cong uéc qudc té vé cac

11 pigu 8 (2), 10(2) va 11(2) ECHR; xem thém
Ochensberger v. Austria, ECommHR App No.
21318/93 (1994); Kuhnen v. Germany, ECommHR
App No. 12194/86 (1986).

12 pjéu 8(2) ECHR; xem thém Gillow v. The U.K,,
ECtHR App No. 9063/80 (1986), doan 53-54;
Berrehab v. The Netherlands, ECtHR App No.
10730/84 (1988), doan 25-26; Hatton and Others v.
The U.K., ECtHR Grand Chamber App No.
36022/97 (2003), doan 121.

13 picu 8(2), 9(2), 10(2) va 11(2) ECHR; xem thém X
v. Germany, ECommHR App No. 8355/78; Murray
v. The U.K.,, ECtHR Grand Chamber App No.
14310/88 (1994); Boughanemi v. France, ECtHR
App No. 22070/93 (1996); C v. Belgium, ECtHR
App No. 21794/93 (1996); Bouchelkia v. France,
ECtHR App No. 23078/93 (1997); Saszmann v.
Austria, ECommHR App No. 23697/94 (1997).

14 pidu 8(2), 9(2), 10(2) va 11(2) ECHR; xem thém X
v. The U.K., ECommHR App No. 8231/78 (1982);
Laskey, Jaggard and Brown v. The U.K., ECtHR
App No. 21627/93, 21826/93 va 21794/93 (1997);
Dudgeon v. The U.K., ECtHR App No. 7525/76
(1983), doan 56-63; Handyside v. The U.K., ECtHR
App No. 5493/72 (1976), doan 48.

15 Pidu 8(2), 9(2), 10(2) va 11(2) ECHR; xem thém
Chappell v. The U.K., ECtHR 10416/83 (1989);
Kosiek v. Germany, ECtHR App No. 9704/82
(1986); Sigurjonsson v. Iceland, ECtHR App No.
16130/90 (1993); Casado Coca v. Spain, ECtHR
App No. 15450/89 (1994); Otto-Preminger Institute
v. Austria, ECtHR App No. (1994), doan 47, 49, 56.

16 hidu 10(2) ECHR; xem thém Gaskin v. The UK.,
ECtHR App No. 10454/83 (1999); Leander v.
Sweden, ECtHR App No. 9248/81 (1987).

17 pidu 10(2) ECHR,; xem thém Sunday Times, tidd,
Worm v. Austria, ECommHR App No. 22714/93
(1995); Barfod v. Denmark, ECtHR App No.
11508/85 (1989); Prager and Oberschlick v. Austria,
ECtHR App No. 15974/90 (1995).

quyén dan sy va chinh tri nim 1966
(ICCPR).

Cac muc dich nay doi khi khong ton tai
doc lap ma co su lién h¢, phu thudc vai
nhau, chang han nhu an ninh qubc gia va
toan ven lanh thd, hay an toan va trat tu
cdng cong.

Nhin chung, nhirng muc tiéu néu trén cé
pham vi rat rong, néu khong mubn néi la
khéng thé gigi han dugc, vi vay, yéu cau
chinh dang thuong khdng phai 1a van dé qué
I6n khi qudc gia bién ho cho hanh vi can
thiép cta minh truéc ECtHR.

(iii) Y8u cdu can thiét

Cudi cung, hanh vi can thiép dap tng
duoc nguyén tic hop phap va yéu cau chinh
dang van chua chac phl hop véi tinh than
cua cac cong udc. Noi khac di, ECtHR sé
can phai thuc hién budc cudi cling trong bai
kiém tra ciia minh, d6 1a danh gia tinh can
thiét cua su can thiép.

Yéu cau can thiét trong ECHR khong
dugc dinh nghia rd rang va c6 do mo rat
I6n, do d6 qudc gia co nhiéu co hoi dé tu
quyét dinh. Pay duoc goi 1a hoc thuyét
pham vi quyér dinh (Margin of Appreciation
Doctrine - MoA) dugc phat trien boi
ECtHR'®. Céc 4n I¢é caa ECtHR chi ra rang,

18 Hoc thuyét MoA c6 ngudn gbc tir viée giam sat tu
phap ddi vé6i hoat dong cua co quan hanh phép, ban
dau chi ap dung tai Piéu 15 vé tam dinh chi quyén.
Dan dan, an 1é caa ECtHR phét trién, m& rong hoc
thuyét nay va ap dung déi véi todn bo cac quy dinh
ciia ECHR. Tuy nhién, cho téi nay, ECtHR van chua
dua ra mot dinh nghia cu thé vé hoc thuyét ndy. Mot
s6 hoc gia cho rang hoc thuyét quéa rong, kho du
doan, tham chi bi an, do hoan canh céc qudc gia khac
nhau c6 thé dan téi cach giai thich quy dinh khéac
nhau. Xem thém Alastair Mowbray, Cases,
Materials, and Commentary on the European
Convention on Human Rights (3rd ed.) (Oxford
University Press, 2012), tr. 634; Steven Greer, tldd,
tr. 15-17; Oskar Holmer, Decoding the Margin of
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ECHR chi 1a co ché bé tro cho hé théng
phép luat qudc gia trong viéc bao vé quyén
con ngudil®. Trach nhiém nay trudc tién
thuoc vé quéc gia boi cong dan co méi lién
hé mat thiét va tryc tiép chiu su diéu chinh
cua phap luat quc gia. Tuy nhién, pham vi
quyét dinh cua qudc gia phai ludn di kém
véi sy gidm sdt cia cac co quan &
Strasbourg?®. ECtHR khang dinh, khdng
lam thay vai trd cua qudc gia trong viéc bao
dam céc quyén con ngudi ghi nhan trong
ECHR, nhung van c0 trach nhiém xem xét
lai nhitng quyét dinh caa quéc gia khi c6 su
xung dot phat sinh.

Hoc thuyét ndy c6 mdi quan hé mat
thiét véi  nguyén tic tuwong xung
(Proportionality) c6 vai trd rat quan trong
khi ECtHR giai thich va ap dung cong udc.

Nguyén tic twong xing c6 tam quan
trong dic biét. Tham chi, khi nhic téi
quyén con ngudi ciing 1a nhic dén nguyén
tac nay?'. Boi trong qua trinh van dong
phat trién, cac quyén con nguoi co kha
ning xung dot vai cac loi ich khac, dé hai
hoa thi co quan tai phan phai danh gia theo
huéng can bang cac loi ich trong mot vu
viéc cu thé.

Ngoai ECtHR, cac toa an qudc gia ¢
chau Au luc dia, Anh, Canada, New
Zealand, Israel, Nam Phi va ca Uy ban

Appreciation Doctrine In Its Use by the European
Court of Human Rights (Stockholms University,
2013).

19 National Union of Belgian Police v. Belgium,
ECtHR App No. 4464/70 (1975).

20| ingens v. Austria, t/dd; Handyside, #/dd, doan 49-
50; Tammer v. Estonia, ECtHR App No. 41205/98
(2001).

21 Grant Huscroft, Bradley Miller, Gregoire Webber
(eds.), Proportionality and the Rule of Law: Rights,
Justification, Reasoning (Cambridge University
Press, 2014), tr. 1.
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Nhan quyén ICCPR ciing déu tiép nhan va
xét xtr dya trén nguyén tic nay?. Ké ca toa
&n cua Hoa Ky, vdn lau nay tir chdi &p dung
nguyén tic nay, ciing phat trién phuong
phap danh gia c6 tinh chét tuong tu?.

Tuy chwa c6 cach hiéu thdng nhat,
nhung nhin chung c¢6 4 budc dé xac dinh
tinh twong xtng: (1) Muc ti€u chinh dang
cua su can thiép; (2) Tinh phu hop gita su
can thiép va muc tiéu; (3) Tinh can thiét caa
su can thiép; (4) Tinh can bang giira loi ich
dat duoc va su can thiep?*.

3. Giéi han quyén con ngudi trong
Hién phap nim 2013

Nhu da trinh bay ¢ trén, Cong udC
Nhéan quyén chau Au nim 1950 (ECHR) la
diéu udc khu vuc vé quyén con ngudi gitra
cac quéc gia chau Au va khong co gia tri
rang budc ddi voi Viét Nam. Tuy nhién, sy
phat trién lau doi cta vin hoa phap luat
chau Au vé quyén con ngudi ndi chung va
giéi han quyén con ngudi noi riéng co thé
dem lai nhiéu goi m& hitu ich trén phuong
dién lap phap ddi véi Viét Nam. Phan nay
cuia bai viét s& nghién ciru cy thé hon vé ché
dinh giGi han quyén con nguoi trong Hién
phap Viét Nam, co sy lién hé téi quy dinh
lién quan trong ECHR.

22 Kai Moller, The Global Model of Constitutional
Rights (Oxford University Press, 2012); Gregoire
Webber, The Negotiable Constitution: On the
Limitation of Rights (Cambridge University Press,
2009).

Z Paul Yowell, Proportionality in the United States
Constitutional Law, trong Liora Lazarus, Christopher
McCrudden, Nigel Bowles (eds.), Reasoning Rights:
Comparative Judicial Engagement (Hart Publishing,
2013).

24 Grant Huscroft, ¢ldd, tr. 2-17; xem thém Bui Tién
Pat, Hién phap hoa nguyén tdc gidi han quyén con
nguoi: Can nhung chia di, Tap chi Nghién cau 1ap
phép s6 6 (2015), tr. 8-9.



G101 HAN QUYEN CON NGUOI...

3.1. Nguyén tic hep phap

Hién phap nam 2013 liét ké mot loat
cac quyén con ngudi chi co the bi gIGI han
boi quy dinh caa “ludt”, bao gom: Diéu 19
(quyén sbng), Piéu 20 (quyén tu do than
thé); Piéu 22 (quyén bat kha xam pham
chd &), Pidu 27 (quyén bau cu, tng cir),
Diéu 31 (quyén xét xir cong bang), Diéu 54
lién quan toi quyén sir dung dat dai (quyén
tai san). Khoan 2 Diéu 14 Hién phéap nim
2013 quy dinh: “Quyén con nguoi, quyén
cdng dan ch7 c6 thé bi han ché theo quy
dinh cua lugr...”.

Tuy nhién, “lugt” khong phai la can cu
duy nhét gigi han quyén con ngudi. Quyén
con ngudi con c6 thé bi gisi han bai “phap
lugt” duge quy dinh tai cac Diéu 23 (quyén
ty do di lai, cu tr), Diéu 25 (quyén tu do
ngdn luan, bao chi, hoi hop, 1ap hoi, biéu
tinh), Diéu 33 (quyén tu do kinh doanh).

Diéu nay cho thay, nha lam luat c6 sy
phan biét cian ca gigi han quyén con
nguoi®. “Lugt” & day duoc hiéu 1 van ban
do Quéc hoi ban hanh theo trinh ty quy
dinh. Trong khi d6, “phép ludt” duoc hiéu
rong hon, khong chi bao gom luat, ma con
¢ ca cac van ban khac chira dung quy tac
Xt su €O gia tri bat budc do chu thé khac
c6 tham quyén ban hanh. Noi khac di,
“ph&p lugt” bao gom ca luat va cac vin
ban dudi luat?.

Ngoai ra, mot sé quyén khéac khdng quy
dinh gi¢i han cu thé, vi du nhu khoan 2
Piéu 21 (quyén bi mat thong tin c& nhan),
Diéu 24 (quyén tu do tin ngudng, tén giao),

25 http://baochinhphu.vn/Tin-noi-bat/Bao-cao-giai-tri
nh-tiep-thu-chinh-ly-Du-thao-sua-doi-Hien-phap-na
m-1992/186981.vgp, truy cap ngay 20/01/2018.

% |_yat Ban hanh vin ban quy pham phéap luat nim
2015.

biéu 29 (quyén duogc trung cau y kién),
biéu 35 (quyén lam viéc), Diéu 36 (quyén
két hon, ly hon). Nhiing quyén nay khong
phai quyén tuyét d6i dén muc khong thé bi
giéi han. Ching han, Diéu 24 phai duoc
hiéu bao gdom tu do tu twdng, ton gido va tu
do thé hién nhirng niém tin nay. Theo Luat
Nhan quyén qudc té, quyén tu do thé hién
nhitng niém tin, t6n gi4o cua ca nhan néu
xung ddt vai an toan cong cong, hoic quyen
va lgi ich ctia nguoi khac dén mirc cuc doan
thi quédc gia cd thé can thiép dé gi¢i han?.
Hoiac Diéu 36 Hién phap nim 2013 vé
quyén két hon ciing khong phai tuyét ddi, vi
du nhu trong truong hop hon nhan can
huyét thong.

Tuy nhién, cach thuc xac dinh gidi han
dbi véi quyén nay 1a nhu thé nao? Tac gia
cho rang khoan 2 Piéu 14 s& duoc ap dung
dbi véi nhitng quyén nay. Diéu 14 c6 gia tri
twong duong, chu khong ham y dang trén
cac quy dinh khéc trong Hién phép. Nhung
Diéu 14 s& c6 gia tri bo sung trong trudng
hop cac quyén hién dinh khong dé cap cu
thé tgi pham vi giGi han. Lap luan nay duoc
cung ¢b néu nhin vao vi tri cua Piéu 14
trong Chwong II Hién phép nim 2013. Diéu
luat nay dwoc dit 1én dau tién tai Chuong
nay, ham y tinh bao trum, bé sung cua né.
N6i cach khac, quyén con ngudi khong dé
cap gidi han thi s& “chi ¢ thé bj han ché
theo quy dinh cua ludgt...”.

Tuy nhién, 1ap luan nay vap phai hai
van dé&: Thiz nhat, nhitng quyén nao chiu su
diéu chinh cua khoan 2 Biéu 14? va thiz hai,
cac muc tiéu dugc néu tai khoan 2 biéu 14
¢6 dugc coi 1a chinh dang dé gidi han tat ca
c4c quyén?

27 Pidu 18(2) ICCPR, Diéu 9(2) ECHR.
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Cau hoi thtr nhat lién quan truc tiép toi
ki thuat 1ap phép. Nhin chung trén thé gioi
c6 hai cach thirc quy dinh gi¢i han quyén
con ngudi, d6 1a: Cu thé va/hodc ngam dinh.
Cac Tu chinh &n Hién phap Hoa Ky 1a mot
vi dy cua hinh thiic ngam dinh, tic 1a chi
ghi nhan quyén, khdng quy dinh giéi han.
Toa &n sé dam nhan cong viéc con lai khi
xét xtr, mién sao tir ngir sir dung trong diéu
luat tao ra khoang khong du rong cho viéc
dién giai. Nguoc lai, cach thic quy dinh cu
thé s& néu ting ngoai 1& &4p dung ddi Voi
ting quyén bang phuong phap liét ké nhu
trong ECHR va ICCPR.

Piéu 18 ECHR quy dinh viéc giéi han
quyén con ngudi chi duoc 4p dung vi nhiing
muc tiéu di duoc quy dinh cu thé trong diéu
luat. Didu nay cho thay, ky thuat lap phap
cia ECHR la chi tiét hoa. ECHR sir dung
phuong phap liét ké dé vach ra céc ngoai I¢,
muc tiéu chinh dang giéi han quyén con
nguoi. Phuong phap nay duoc su dung mot
cach théng nhat trong ca cac Nghi dinh thu
bé sung cia ECHR. Pa sb céc quyén khong
phai quyén tuyét ddi. Pdi véi nhitng quyén
phuc tap nhu ty do ngbn luan, ton gido...
ECHR quy dinh theo huéng mé cho cac co
quan tai phan va qudc gia. Nguoc lai, quyén
tuyét ddi, chang han nhu quyén khong bi tra
tan, quyén khong bi bat 1am né 1& lai rat
ngan gon. Viéc quy dinh cang cu thé thi
cang tranh duoc sy khd hiéu, thiéu thdng
nhét, va tuy tién.

Du &p dung phuong thirc 1ap phép nao
thi ¢6 thé nhan ra mot diéu, do 1a khong ton
tai mot khuén mau giéi han chung ap dung
d6i voi tat ca cac quyén con nguoi. RS rang
cac quyén con ngudi ¢ dic tinh khéac nhau,
va Vi vdy, can cu ciing nhu muc tiéu chinh
dang dé gidi han ciing c6 thé khéac nhau.
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Trong khi d6, Hién phép Viét Nam nim
2013 dang 4p dung phwong phép rat phuc
tap, bao gdm ca quy dinh chung va ngam
dinh. Nhu vay, truong hop mét diéu luat
khong co quy dinh giéi han cu thé thi quy
dinh chung (khoan 2 Diéu 14) c6 thé duoc
ap dung. Cach thirc quy dinh nhu vay gay ra
su hiéu 1am rang, Diéu 14 c6 thé &p dung
VGi ca quyén tuyét ddi (du chi trén ly
thuyét). Piéu nay cho thay, Chuong Il cua
Hién phap nam 2013 dang thiéu ving mot
triét ly lap phap xuyén sudt va thong nhét.

Thuc té ¢ Viét Nam ciing da nay sinh
mot tinh hudng dang chu y. Trong phap luat
hinh sy n6i chung, ton tai nguyén tic nguoi
pham t6i sé dugc ap dung quy dinh cé loi
cho minh nhat?®. Pay 1a quyén khong bi ap
dung phap luat hdi t6 cia ngudi pham toi.
Luat Nhan quyén qudc té ciing c6 quy dinh
tuong tu?®. Quyén nay ciing khong thé bi
giéi han hay tam dinh chi, ké ca trong
truong hop an ninh qudc gia khan cap®. Bo
luat Hinh sy nam 2015 (sira d6i, bo sung
nam 2017) da bai bo mot sé toi danh, trong
d6 ¢o Toi €6 y lam trdi quy dinh cia Nha
nuéc Vé quan ly kinh té gay hau qua nghiém
trong, nhung theo Nghi quyét s6
41/2017/QH14 cua Qudc hoi hudng dan thi

28 Pay 1a nguyén tic nulla poena sine lege, la mot
trong nhitng nguyén tic dugc cong nhan trong x& hoi
dan chi. Khoan 3 Diéu 7 B luat Hinh sy nim 2015
(stra d6i, bo sung nam 2017) quy dinh: “Piéu lugt
x6a bé mét téi pham, mét hinh phat, mét tinh tiét
tang nang, quy dinh mgt hinh phat nhe hon, mét tinh
tiét giam nhe méi hogc mé réng pham vi ap dung an
treo, mién trach nhiém hinh s, logi trir trach nhiém
hinh si, mién hinh phat, giam hinh phat, tha ti truéc
thoi han cé diéu kién, xéa dn tich va quy dinh khéc
c6 loi cho nguwoi pham tgi, thi dwoc &p dung doi Véi
hanh vi pham tgi da thuc hién treée khi diéu lugt do
0 hiéu lyc thi hanh”.

29 pjéu 15(1) ICCPR.

3 piéu 4(2) ICCPR.
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hanh Bo luat Hinh sy mai nay thi ddi véi vu
an dang trong qué trinh diéu tra, truy t6, xét
xir vé hanh vi ndi trén s& tiép tuc &p dung
quy dinh B6 luat Hinh sy nam 1999.

Tur day dan t6i hai vin dé&: The nhat,
néu khoan 2 Biéu 14 ap dung thi Nghi quyét
¢6 kha nang vi hién boi day 1a khong phai
luat nhung van c6 quy dinh gidi han quyén
ctia nguoi pham toi. Thi# hai, tinh tuyét ddi
cia quyén nay co6 thé dan téi nguy co vi
pham phép luat quoc té, cu thé 13 ICCPR ma
Viét Nam la thanh vién.

Vi du trén cho thiy, pham vi ap dung
cia Pidu 14 rat md mo, kho hiéu, lic thi
Diéu 14 ap dung voi mot quyen, ldc khéc
thi lai khong, dé dan téi tinh trang 4p dung
tuy tién va thiéu thong nhat.

3.2. Muc tiéu chinh ddng

Khoan 2 Piéu 14 Hién phap nam 2013
liét ké cAc muc tiéu dugc cho la chinh dang
dé gioi han quyén con ngudi, bao gom:

- Quéc phong, an ninh quéc gia;

- Trat ty, an toan xa hoi;

- Pao duc xa hoi;

- Suc khoé cong dong.

Khoan 4 Diéu 54 Hién phap nam 2013
quy dinh Nha nudc c6 quyén trung dung
dat trong truong hop “thdt can thiér...
trong tinh trgng chién tranh...”, “tinh trang
chién tranh” & day ciing c6 thé duoc dién
giai lién quan dén Ii do qudc phong, an
ninh quéc gia.

Pay la nhitng muc tiéu rong, phuc vu
loi ich cdng cong va cing thuong xuyén
Xuat hién trong cac van kién quéc té vé
quyén con ngudi. Vi vy, khdng c6 gi can
ban c&i vé tinh chinh dang cta nhiing muc
tiéu nay.

Vién dé dit ra 1a quyén nao c6 thé bi gisi
han béi cac muc tiéu tai khoan 2 Piéu 14?

C6 thé lay hai vi du minh hoa. Thi
nhat, Piéu 19 (quyén séng) quy dinh:
“Khbng ai bj tudc doat tinh mang tréi lugt”,
nhung khong néu rd muc tiéu nao phu hop.
Néu khoan 2 Piéu 14 4p dung dé bd sung
thi dan tai tinh hudng (du chi trén ly thuyét)
rat nguy hiém, dé 1a muc tiéu “dao duc x4
hoi” hoidc “stc khoé cong dong” c6 thé 1a Ii
do gisi han quyén séng®. Thi hai, Diéu 24
(tu do tin ngudng, tdn gido) khéng c6 quy
dinh gi¢i han quyén. Néu khoan 2 biéu 14
&p dung thi quyén tu do tdn gido cd thé bi
giéi han vi li do québc phong, an ninh qudc
gia. Trong khi do, ngoai 1é nay khong ap
dung véi quyén tu do ton gido theo ECHR
va ICCPR.

Pham vi giai thich va ap dung khoan 2
Diéu 14 nhu vay la qua rong va mi mo tao
ra cau hoi vé tinh twong thich gitra phap
luat Viét Nam va cac cam két, chuan muc
quéc té.

Ngoai nhitng muc tiéu ké trén, tac gia
cho rang mot s6 quy dinh Hién phap nim
2013 ciing lién quan téi muc tiéu dé giéi
han quyén con nguoi.

Khoan 4 Diéu 15 quy dinh “viéc thyc
hién quyén con ngwoi, quyén cobng dan
khéng dwoc xam pham téi loi ich qudc gia,
dan tgc, quyen va lgi ich hop phéap cua
nguol khac”. Nhu vay, hai muc tiéu duoc
néu bao gom: (1) Loi ich quéc gia, dan
toc; (2) Quyén va loi ich hop phap cua
nguoi khéc.

31 Hién phap nam 2013 quy dinh quyén séng khong
thé tuéc doat “trai luat” 1a khong phu hop véi phéap
luat quédc té. Bai phap luat per se ciing c6 thé tuy
tién. Vi vay, cAn sta déi “tréi luat” thanh “tuy tién”.
Xem thém: Nguyén Tién Durc, Quyén song theo Hién
phdp niam 2013, Tap chi Nha nuée va Phap luat sé 1
(2017), tr. 3-8,
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Khoan 3 Diéu 32 vé quyén sé hiru ciing
c6 ngoai 1& vi muc tiéu loi ich quéc gia.
Ngoai ra, con ¢ thém “tinh trang khan cdp,
phong chang thién tai”, co thé dién giai tir Ii
do qudc phong, an ninh qudc gia, va trat ty,
an toan xa hoi.

Muc tiéu “loi ich qudc gia, dan toc” co
thé lién hé gan nhat toi “loi ich cong” quy
dinh tai Piéu 1 Nghi dinh thu b sung
ECHR tha nhat vé quyén tai san, va/hoic
“sic khoé cua nén kinh té qudc gia” tai
Piéu 8 ECHR. Muyc tiéu nay dugc hiéu chi
yéu & khia canh kinh té. Tuy nhién, van con
nhiéu thac mac lién quan téi loi ich quéc gia
va dan toc nén duoc hiéu thé ndo cho chinh
xac? Viéc str dung dau phay (,) gitra 2 tir
nay cho thdy nha 1am luat hiéu loi ich qudc
gia khéng bao ham lgi ich dan toc. Tuy
nhién, “dan toc” & day hiéu thé nao? Liéu
c6 ham y dan toc thiéu s6 hay khéng?
Nhiing cau hoi nay c6 1& can thém thoi gian
va gidy bt cia hoc gia dé lam sang to.

Muc tiéu thu hai twong tng véi ngoai
6 “bao vé quyén, ty do (danh dy) cua
ngudi khiac” quy dinh tai Piéu 8 - 11
ECHR. Viéc quy dinh muc tiéu nay hoan
toan phi hop véi Luat Nhan quyén qudc té,
theo d6, ca nhan thuc hién quyén cia minh
tgi chirng muc khong xam pham quyén cua
nguoi khac. Muc tiéu nay tham chi con cé
thé lién hé voi ngoai 1& “duy tri su uy
quyén va khéach quan cia co quan tu phap”
trong ECHR lién quan t&i sy xung dot gita
quyén tu do béo chi cia ca nhan va quyén
suy doan vo toi cua bi can, bi cdo khi xét
xr®?, hoic hanh vi bdi nho danh du cua
tham phéan32.

32 Sunday Times, tldd; Worm v. Austria, ECommHR
App No. 22714/93 (1995).

3 Barfod v. Denmark, #/dd; Prager and Oberschlick
v. Austria, #/dd.
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Tuy nhién, mdi quan hé cua hai muc
tiu trén (khoan 4 Diéu 15) véi cac quyén
con ngudi 1a nhu thé nao? Cach hanh vin
ciia khoan 4 Diéu 15 ham y rang, hai muc
tidu nay co thé ap dung dé gisi han tit ca
cac quyén. Nhu d trinh bay & trén, cach tu
duy nhu vay qua rong va dé dan téi su tuy
tién. Vi du, loi ich quéc gia c6 thé 13 muc
tiéu gioi han quyén séng. Diéu nay dat ra
quan ngai vé su khong twong thich giira
phap luat Viét Nam va phép luat qudc té.

3.3. Y&u cdu can thiét

Khoan 2 Diéu 14 Hién phap nam 2013
quy dinh viéc gioi han quyén khong chi
tuan tha “theo quy dinh cua luat”, ma con
chi duoc 4p dung trong “trudng hop can
thiét”. Khoan 3 Diéu 32 gidi han quyén so
hiru trong “trudong hop that can thiét”. Quy
dinh nhu vay ciing ¢ thé tim thay tai khoan
3, 4 Diéu 54 lién quan téi quyén sir dung
dat. CO thé hiéu “that can thiét” ¢ muac do
cap bach va khan cip hon nhiéu so véi “can
thiét” don thuan. Tuy nhién, khdng dé dang
dé cat nghia dugc thuat ngir nay trong phap
luat Viét Nam.

“Tinh can thiét” tao ra khoang khong
Ié6n cho cac co quan chirc ning khi tién hanh
hoat dong trong pham vi thim quyén cua
minh. V& co ban, co quan nha nudc c6 thé tu
danh gia tac dong hanh vi cia minh ddi voi
quyén con nguoi dé dua ra quyét dinh.

Nhu di trinh bay & trén, nguyén tic
turong xing ¢6 tam quan trong dic biét, kho
c6 thé bo qua, boi nhic dén quyén con
ngudi cling 1a cham t6i viéc can bang, hai
hoa cac loi ich lién quan. Nguyén tic nay c6
wu diém 14 c6 do linh hoat nhét dinh d diéu
chinh phu hop voi hoan canh dac thu cua
mdi qudc gia. Tuy nhién, nguyén tic nay
chu yéu 4p dung & cac hé thdng thong luat
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(common law) va van con kha méi mé voi
Viét Nam.

Nhin chung, diéu wéc qudc té, hién
phép va lut cac nude vé quyén con ngudi
khong dé cap truc tiép toi nguyén tic, boi
n6 dugc bao ham trong tinh “can thiét”. Vi
viy, diéu nay khong dit ganh nang stra doi
luat dbi voi Viet Nam néu mudn ap dung.

Mt khac, nguyén tic ndy ham y vai trd
Cua co quan tu phap la dac biét quan trong
trong viéc danh gia tinh can thiét cua sy can
thiép vao quyén con ngudi tir phia co quan
nha nuéc. Pay phai 1a chét chin cudi cing
dé xem xét tinh phii hop va tuong xting cua
su can thiép vai nhitng muc tiéu theo dudi.
Piéu nay dit vin dé vé nang lyc, ciing nhu
pham vi tham quyén, kha nang giai thich
phap luat cua co quan tu phap.

4. Ggi mé cho Viét Nam

Co6 thé thay rang, quy dinh gigi han
quyén con ngudi trong Hién phép Viét Nam
hién nay van con ton tai su kho hiéu, phic
tap, dé dan toi viéc &p dung khéng thdng
nhat. Trén co s& do, bai viét dé xuat mot sb
giai phap hoan thién phép luat Viét Nam vé
van dé nay nhu sau:

Thit nhdt, kinh nghiém phéap dién hoa
cia chau Au cho thay viéc quy dinh gioi
han quyén con nguoi can cy thé va chi tiét.
Quy dinh cang cu thé thi cang tranh duogc
Su tuy tién, ngan ngura nguy co Xam pham
quyén con ngudi tir cha thé quyén luc
céng. Trong truong hop co quan tu phap
hoat dong chua thuc su hiéu qua thi viéc
quy dinh chi tiét s& cang tao ra nén tang
phap luat viing chic lam cin ¢t cho cac
chu thé trong x& hoi xac dinh hanh vi sao
cho phu hop.

Tuy nhién, du &p dung ki thuat 1ap phap
lict ké cu thé hay ngam dinh dé gigi han
quyén con nguoi thi viéc c6 mot diéu luat

chung bao trim vé van dé nay la khdng can
thiét. Vi vay, tac gia khuyén nghi bo khoan
2 Diéu 14 dé tranh gay ra nham lan trong
dién giai va ap dung. Cac quyén con nguoi
s& bi gigi han chi tiét hon trong luat hoac
phap luat dugc ban hanh sau do.

Thet hai, nhu vira dé cap, khéng ton tai
mot khudn mau chung dé giéi han déi véi
tat ca cac quyén con ngudi do tinh chit khéc
nhau gitra cdc quyén nay. Vi vay, can
nghién ctru dé 1am rd ban chat cua cac
quyén con ngudi, tir 6, mai c6 thé xac dinh
giéi han cua ting quyén, di kém voi dé 1a
nhitng muc tiéu chinh dang.

Cugi cung, viéc tiép nhan va &p dung
nguyén tic tuong xung dién ra cha yéu ¢
cac nudc theo thong luat, noi ma toa an cé
tiéng noi rat manh m&. Mot s6 quan diém
cho rang, Viét Nam can thiét 1ap co ché tai
phan hién phép thi méi c6 thé ap dung
nguyén tic nay hiéu qua: “Khdng thé co
M@t vén ban nao do, du chi tiét dén dau, cé
thé gidi thich moi khia canh cia nguyén tdc
gigi han quyén von rat triru twong, dé ap
dung cho moi trueng hop. Do dé, can phdi
c6 mét co quan chuyén gidi quyét cac vu
viéc vé han ché quyén. Phan quyét cua co
quan tai phan hién phap trong méi vu viéc
ciing chinh 1a sy gidi thich Hién phap 3.

Vi vay, can nghién ciru thém vé vai tro
clia co quan tu phép tai cac qudc gia theo
hé théng dan luat (civil law) trong viéc giai
thich phap luat ciing nhu yéu ciu dé gioi
han quyén con ngudi, dic biét 1a yéu cau
“can thiét”. Pay nhat dinh phai 1 chdt
chan cudi cung dé bao vé quyén con ngudi
khong bi xdm pham mét cach tuy tién tir
phia Nha nudc.

3 Bi Tién Pat (2015), tldd, tr. 11.
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VAN PE DAN CHIEU NGU'QC VA DAN CHIEU TOI
PHAP LUAT NUOC THU BA TRONG TU PHAP QUOC TE

Ly Van Anh*

Tom tit: Mét trong nhizng thanh twu cia B ludt DAn su nam 2015 Vé twr phdp quoc
té 1a quy dinh rd dan chiéu nguwoc va dan chiéu téi phap ludt cia nuwdc thir ba. Tuy
nhién, hién frong dan chiéu nay lidu c6 pht hop véi nguyén tac ap dung luds c6 “moi
lien hé gdn b6 2 Bai viét sé phan tich quy dinh Diéu 668 Bg ludt DAn s nam 2015 va

dé xuat sira doi.

Abstract: One of the advantages of the Civil Code of 2015 on private international
law is regulation on revoi. However, the question is whether the renvoi is compatible
with the principle of applying law of a country having the most significant relationship.
This paper analyses Article 668 of the Civil Code of 2015 and makes relevant

recommendations.

Dén chiéu nguoc va dan chiéu téi
phap luat cuia mot nudc the ba
(dudi day goi chung la “dan chiéu”) 1a mot
hién tuong cua tu phap qudc té (TPQT);
theo do6, khi quy pham xung dot cia mot
nuéc dan chiéu toi viéc ap dung phap luat
ciia mot nuéc khac bao gom quy pham xung
dot co thé dan chiéu nguoc tro lai phéap luat
ban dau hoic din chiéu téi phap luat cua
mot nudc the ba. TPQT cac nudc cd quy
dinh khong giéng nhau vé van dé nay. Phap
luat moét sé nude loai trr hoan toan kha
ning dan chiéu nguoc va dan chiéu ti phap
luat cua mot nude thir ba (chang han nhu
Bi*, Trung Qudc? tinh Québec® thudc

“ThS. NCS., Khoa Luat Québc té, Hoc vién Ngoai
giao.

1 Piéu 16 By luat Tu phap qudc té ban hanh nim
2004, Law of 16 july 2004 holding the Code of
Private International Law, Cong thong tin tu phap
cua chinh phu Bi, www.ejustice.just.fgov.be/, truy
cap ngay 28/02/2018.

2 Piéu 9 Luat vé luat 4p dung cho quan hé dan su c6
yéu t6 nu6e ngoai nam 2010, Law of The People's
Republic of China on the Laws Applicable to
Foreign-related Civil Relations, cong thong tin dién
tr coia T6 chuc so hiu tri tué thé gioi,
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Canada), mot sé nuée chap nhan dan chiéu
(theo cac cach khac nhau) nhu Phap?, Thuy
S, Han Qudéct, ltalia’...

http://www.wipo.int/wipolex/en/details.jsp?id=8423,
truy cap ngay 28/02/2018.

3 Piéu 3080 Bo luat Dan sy dugc théng qua nim
1991 va c6 hiéu luc tr nam 1994, Civil Code of
Quebec, co so dir lieu luat cia Chinh phi Quebec,
http://legisquebec.gouv.qc.ca/en/showdoc/cs/CCQ-
1991, truy cap ngay 28/02/2018.

4 Nugc Phap khong c6 luat riéng vé TPQT, mét sé
quy dinh diéu chinh quan hé c6 YTNN nam rai rac
trong cac luat khac nhau. Cac giai phap vé TPQT
duoc phat trién cha yéu qua thuc tién xét xir. Nghién
ctru &n 1& Phap (ban &n cua Toa tdi cao — Cour de
cassation) cho thiy cac toa 4n Phap chip nhan dan
chiéu nguoc va dan chiéu tsi phép luat cia nudc thir
ba. C6 thé ké ra day mot sb an Ié dién hinh lién quan
nhu Forgo (Civ 24 juin 1878, GA n°7-8) (chap nhan
dan chiéu nguoc), De Marchi (Civ 7 mars 1938,
RCritDIP 1938 p. 472, GA n°16) (dan chiéu tgi phéap
luat nudc thir ba).

5 Piéu 14 Luat Tu phap qudc té Lién bang nam 2017,
Federal Act on Private International Law of 18
December 1987 in effect as from 1% January 2017,
ban dich tiéng Anh cia giao su Andreas Bucher, Dai
hoc Geneva, in trong cuén Loi sur le droit
international privé, Convention de Lugano, cung tac
gia, Tuyén tap Commentaire romand, Nxb. Helbing
Lichtenhahn Verlag, Basel, 2011.
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1. Nguyén nhan din chiéu ngwoc va
dén chiéu téi phap luit ciia nwéc thir ba

Su khéc biét trong TPQT cac nudc vé
dan chiéu xuat phat tir cach giai thich vé
pham vi phap luat nuéc ngoai ma quy pham
xung dot (QPXD) dan chiéu tai. Néu pham
vi phap luat nuéc ngoai duoc QPXD dan
chiéu khong bao gébm cac quy pham xung
dot cua nudc ngoai thi sé khéng co hién
tugng dan chiéu. Chang han, Diéu 3080 B
luat Dan su (BLDS) Québec quy dinh: “Khi
phép luat nudc ngoai dugc &p dung theo
quy dinh cua [Bo luat] nay, phap luat do bao
gom cac quy dinh ni luat, khong bao gom
cac quy pham xung dot”®. Twong tu nhu
vay, Piéu 16 Bo luat TPQT Bi quy dinh:
“Phap luat cia mot nude duoc hiéu 1a cac
quy pham phép luat cia nude do, khong bao
gom cac quy dinh vé tu phap quéc té, trir
truong hop luat nay co6 quy dinh khac™® va

6 Piéu 14 Luat diéu chinh quan hé c6 yéu té nuéc
ngoai nam 2001, Conflict of Laws Act, as amended
by Law n° 6465, ban hanh ngay 7/4/2001, c6 hiéu luc
tir ngay 1/7/2001, ban dich tiéng Anh cua Gido su
Kwang Hyun Suk, Pai hoc Hanyang, in trong bai
viét “New Conflict of Laws Act of the Republic of
Korea”, cung tac gia, tap chi Journal of Korean Law,
Vol.1, No.2, 2001.

7 Pidu 13 Luat vé cai cach hé thong tu phap qudc té
nam 1995, Law No. 218 of 31 May 1995 on the
Reform of the Italian System of Private
International Law, ban dich tiéng Anh trén cdng
thong tin dién to BPai hoc Ferrara (Italia),
http://www.unife.it/giurisprudenza/giurisprudenza/st
udiare/private-international-law/materiale-didattico
/archivio/italian-statute-on-private-international-law-
of-31-may-1995-no-218-as-originally-adopted-un
official-english-translation, truy  cap ngay
28/02/2018.

8 (Nguyén vian tiéng Anh) “Where, under the
provisions of this Book, the law of a foreign State
applies, the law in question is the internal law of that
State, but not its rules governing conflict of laws”.

9 (Nguyén van tiéng Anh) “[...] the reference to the
law of a State is to the legal rules of that State with

Diéu 9 Luat vé phap luat &p dung cho quan
hé dan sy (QHDS) c6 yéu té nudc ngoai
(YTNN) nam 2010 cua Trung Qudc quy
dinh: “Phép luat nudéc ngoai &p dung cho
quan hé dan sy c6 yéu té nudc ngoai khong
bao gém cac quy pham xung dot cia nudc
d6”%. Mot sé nude, nhu Phap, khong cd
luat riéng vé TPQT va ciing khong c6 quy
dinh nao rd rang vé van d& dan chiéu nguoc
hay dan chiéu dén mot nudc thir ba nén van
dé nay thé hién rd qua thyc tién xét xir cua
toa an.

Khéc véi quan diém: Van dé dan chiéu
Ia do “phap ludt nudc ngoai, da dugc chi
dinh bdi quy pham xung dot cua phap luat
toa an dé chi phéi mot quan h¢ dan sy cé
yéu td nudc ngodi, khuwée tir quyén chi phoi
quan hé nay va dan nguoc tré lai phap luat
toa 4n hay phap luat nude thir ba™!!, tac gia
cho ring, vin dé¢ dan chiéu hoan toan khong
do phap luat nudc ngoai quyét dinh, ma do
cach gidi thich va ap dung ctia nudc noi co
toa an. Noi cach khac, tuy vao quy dinh
TPQT cua mdi nudc, pham vi ciia phap luét
nude ngoai s& duoc hiéu khac nhau va dan
té1 viéc ¢cod chép nhén hién tuong dan chiéu
hay khong*2.

the exclusion of its rules of private international
law”.

10 (Nguyén vin tiéng Anh) “The foreign law
applicable to a foreign-related civil relation does not
include the conflict rules of that country.”

1 B Van Dai, “Tw phdp quoc té Viét Nam va vin dé
dan chiéu trong linh viuc hop dong”, Tap chi Khoa
hoc phap 1y s6 4/2003.

12 Chiang han, c6 nuéc chi chap nhan din chiéu
nguoc tro lai phap luat nuéc minh, c6 nude chap
nhan dan chiéu hoan toan, ké ca dan chiéu toi phap
luat cua nudce thir ba.

71



NHA NUOC VA PHAP LUAT SO 4/2018

2. Uu va nhuoge diém cia din chiéu
ngwoe va din chiéu téi phap luét cia
nudc thir ba

Van dé& dan chiéu trong TPQT ludn
nhan duoc cac quan diém trai chiéu. Nhitng
ngudi ung ho viée dan chiéu nguoc va dan
chiéu t6i phap ludt cua nude tht ba dua ra
1ap luan cho ring, can phai tén trong su toan
ven cua phap luat nudc ngoai dugc QPXD
dan chiéu t6i, boi viée loai trir cAc quy dinh
vé TPQT khoi hé théng phap luat cta nudc
dugc dan chiéu va chi chdp nhan céc quy
pham ndi luét 1a bop méo pham vi cua phap
luat nudc nay. Nguoc lai, nhiing ngudi phan
d6i viéc din chiéu nguoc va dan chiéu t6i
phap luat ciia nudc tha ba cho rang, viéc
dan chiéu nay dan t6i vong luan quéan va sy
kho ludng trong diéu chinh cic quan hé dan
su quéc té.

bdi voi nhitng quan diém ung hg, viéc
cho phép dan chiéu nguoc va dan chiéu t6i
phap luat ctia nudc thir ba khong chi 1 bicu
hién cua viéc ton trong phap luat nudc
ngoai, ma con vi nhitng loi ich nhét dinh ma
viéc dan chiéu dem lai. Chang han, viéc dan
chiéu nguoc tr¢ lai phap luat cia nudc noi
c6 toa an s€ tao thudn lgi cho hoat dong xét
Xl ciia toa an. Trong mot so truong hop,
viéc dan chiéu s& dam bao dem lai giai phéap
t6t nhét cho tranh chip dan su c6 YTNN,
nhat 13 khi phap luat cia nuéc duoc dan
chiéu dau tién khong c6 quy pham diéu
chinh hodc khong dua ra dugc giai phép phu
hop cho cac duong su. Ngoai ra, viéc loai
trir dan chiéu c6 thé dan t6i bop méo noi
dung phap luat nudc ngoai.

Nguoc lai, nhimg ngudi phan ddi viée
dan chiéu cho rang, khi xay dung QPXD,
nha lam luat da c6 chu dich hudng toi luat
ap dung. Viéc dan chiéu s& dan toi vong
ludn quén ma cac hoc gid vi nhu mdt van
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bong ban. Nhiing nudc lya chon loai trir
hoan toan viéc dan chiéu ngugc va dan
chiéu t¢i nuéc thir ba 14p luan rang diéu nay
nham dam bao tinh du doan trude cua luat:
Nguoi dan s& biét chic chin cac quy dinh
phép luat nao dugc ap dung dé diéu chinh
QHDS c6 YTNN cua ho'®. Viéc dan chiéu,
nguoc lai, s€ [am tang tinh kh6 du doan boi
ching ta khong thé biét cudi ciing phéap luat
nao duogc 4p dung dé diéu chinh. Ngoai ra,
viéc dan chiéu c6 thé di nguoc voi logic
thong thuong cua QPXD: Khong ton trong
QPXD ctia nude noi ¢o toa an.

3. Dan chiéu ngwoc va din chiéu t6i
phap luat cia nwée thir ba theo phap luat
Viét Nam

BLDS nim 2015 di c6 mét cai tién
dang ké so vi BLDS nam 2005 vé van dé
dan chiéu bang nhimg quy dinh rd rang va
dat khoat hon.

Trude day, khoan 3 Diéu 759 BLDS
nam 2005 d3 dan téi nhiéu tranh luan khéac
nhau: “[...] Truwong hop phap luat nude do
(phdp luat nudc ngoai) dan chiéu tro lai
phép luat Cong hoa x& hoi chu nghia Viét
Nam thi ap dung phéap luat Cong hoa xa hoi
chu nghia Viét Nam”.

Viéc dan chiéu nguoc dugc BLDS nim
2005 cho phép. Tuy nhién, mot sé cau hoi
duogc dat ra: Lidu co duoc phép dan chiéu toi
phap luat caa mot nudc thi ba? va viéc dan
chiéu nguoc c6 ap dung ddi voi truong hop
luat do céc bén trong hop dong lya chon?

Cau hoi thtr nhat 1am nay sinh 2 ludng
quan diém khéc biét: (1) Khdng chap nhan
dan chiéu téi phap luat cua nuéc tha ba, va
(2) Quy dinh cho phép dan chiéu nguoc
ham y cho phép ca din chiéu dén phap luat

13 B luat Dan sy Québec, Binh luan cua Bo truéng
Tu phap, Montréal, Nxb. DAFCO, 1993, tr. 1021.
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cua nudc thir ba*. Béi vaéi cau hoi thir hai,
¢ y kién cho riang kho cé thé c6 dugc cau
tra loi dut khoat do quy dinh vé dan chiéu
khong 1o rang nhung cling khong phu nhan
dan chiéu trong linh vyc hop dong®.

Tat ca nhimng vuéng mic nay déu da
duoc giai quyét trong Diéu 668 BLDS nam
2015 bao gém 4 khoan quy dinh rd rang vé
viéc cho phép dan chiéu nguoc va dan chiéu
toi phép luat cia nudc thir ba va cac gidi
han cua viéc dan chiéu nay:

“1. Phép luat dugc dan chiéu dén bao
gom quy dinh vé xac dinh phap luat ap dung
va quy dinh vé quyén, nghia vu cta cac bén
tham gia quan hé dan su, trir truong hop
quy dinh tai khoan 4 Biéu nay.

2. Trudng hop dan chiéu dén phap luat
Viét Nam thi quy dinh cia phap luat Viét
Nam vé quyén, nghia vu cua cac bén tham
gia quan hé¢ dan su duoc ap dung.

3. Truong hop dan chiéu dén phap luat
cua nudc thir ba thi quy dinh caa phap luat
nudc thir ba vé quyén, nghia vu cia cac bén
tham gia quan hé dan su duoc ap dung.

4. Truong hop quy dinh tai khoan 2
Diéu 664 caa Bo luat nay thi phap luat ma
cac bén lya chon 1a quy dinh vé quyén,
nghia vu cua cac bén tham gia quan hé dan
su, khdng bao gom quy dinh vé xéac dinh
phap luat &p dung”.

Theo d6, khoan 1 cho phép viéc dan
chiéu mot cach 16 rang khi quy dinh pham
vi cua phap luat duoc dan chiéu bao gém ca

14 Xem Nguyén Trung Tin, May y kién vé phan
QHDS ¢6 YTNN trong B¢ lugt Dan s nam 2005,
Tap chi Nghién ciru lap phap sé 23(254), nam 2013;
Nguyén Ba Binh, Quan hé dan su ¢ yéu t6 nuéc
ngoai — mét so van dé vé &p dung phép lugt theo quy
dinh tgi phan 7 B¢ lugt Dan sw nam 2005, Tap chi
Luat hoc, s6 10 ndm 2006.

5P Vin Dai, #dd tai cha thich s 11.

cac quy dinh vé chon luat 4p dung cua nuéc
d6. Nhu vay, tham phan, khi xem xét phap
luat nude ngoai duoc dan chiéu téi, can xem
Xét ca cac QPXD nudc ngoai. Tuy nhién,
viéc din chiéu dugc cho phép tai khoan 1
khong phai vo han. Cac khoan 2 dén 4 néu
ra ca&c gioi han trong tung truong hop cu
thé. Trong d6, khoan 2 néu rd hai truong
hop: (1) Néu QPXD cua Viét Nam din
chiéu t6i phap luat Viét Nam; (2) Néu
QPXP cua Viét Nam dan chiéu t6i phép
luat nude ngoai, nhung QPXD nudc ngoai
dan chiéu tro lai phap luat Viét Nam, thi cac
quy dinh diéu chinh thyc chat caa Viét Nam
s& duoc ap dung®®. Khoin 3 quy dinh viéc
dan chiéu s& dung lai & phap luat caa mot
nuéc tha ba chir khong tiép tuc cho phép
dan chiéu toi phap luat caa nuéc thir tu, the
nam. Quy dinh ndy dam bao han ché téi da
tinh chat khong du doan trude dugc cua co
ché dan chiéu nhiéu cip d6. Bac biét, khoan
4 quy dinh rd viéc dan chiéu s& khdng é&p
dung d6i vai luat do céc bén lya chon trong
hop dong. Quy dinh nay phi hop vai thuc
tién chung, dam bao khong 1am dao Ion du
tinh cuia cac bén trong hop dong'’.

Nhu vay, nhin vé téng thé, uu diém cua
Diéu 668 BLDS nam 2015 quy dinh rd rang
hon vé van dé dan chiéu nguoc va dan chiéu
toi phap luat caa nugc thae ba. Tuy nhién,
quy dinh nay ciing dit ra mot s van dé can
quan tdm sau day:

Truéc hét, xin duoc khang dinh xu
huéng chung caa cac nudc trén thé gisi hién

16 Nhu vay, khoan 2 ciing ham y rang dbi véi truong
hop phap luat Viet Nam la luat duoc dan chiéu thi s&
khong ap dung din chiéu nguoc va dan chiéu téi
phép luat cta nudc tha ba. Quy dinh nay cé gia tri
trong truong hop st dung nhiéu hé thudc va phap
luat Viét Nam la mot trong cac phap luat dugc dan
chiéu toi.

7P Vin Dai, #ldd tai cht thich so 11.
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nay khong phai 1a chap nhan hoan toan viéc
dan chiéu, ma chi chap nhan cé lya chon. Li
do 1a vi viéc cho phép dan chiéu, ngoai tinh
kho du doan, con c6 thé mau thudn véi
nguyén tic “mdi lién hé gan bo” trong xac
dinh luat ap dung. BLDS nam 2015 da lya
chon 4p dung nguyén tic nay nhu mot
nguyén tic chi dao trong giai quyét xung
dot phap luat'®. Khi QPXD dugce xay dung
trén nguyén tic “luat c6 mdi quan hé gin
b6”, thi luat do QPXD chi dinh dugc hiéu 1a
luat c6 mbi lién hé gén b6 nhit ma nha lam
luat mudén hudng toi. Cac phap luat khac
duoc coi 1a ¢o it hoac khong co mébi lién hé
gan bé v6i quan hé phap luat c6 YTNN.
Trong khi két qua cta viéc dan chiéu 1a &p
dung phap luat cia mot nudec ma QPXD ban
dau khong huéng téi. Vi du, QPXD Viét
Nam dan chiéu t6i phap luat cia nudc A,
nhung QPXD ciia nude A lai dan chiéu t6i
phap luat ciia nuéc B. Theo nguyén tic dan
chiéu tai Diéu 668 BLDS nim 2015, tda &n
Viét Nam s€ ap dung luat cia nuéc B dé
giai quyét tranh chép c6 YTNN, chtr khong
phai phéap luat cua nudc A ma QPXD Viét
Nam da lya chon.

T 1ap luan nay, mot cau hoi thuc té
duogc dat ra 1a li€u trong qua trinh td tung,
cac bén co duge quyén vién din khoan 3
Diéu 664 cong nhan nguyén tic luat c6 moi
lién hé¢ gin bo nhat dé phan dbi viéc ap

18 Khoan 3 Didu 664 quy dinh: “Trudng hop khong
xac dinh duoc phap luat ap dung theo quy dinh tai
khoan 1 va khoan 2 Diéu nay thi phap luat ap dung la
phap luat cua nudc c6 moi lién hé gan bo nhat véi
guan hé dan sy c6 yéu té nudc ngoai do”. Khoan 1
Diéu 683 quy dinh: “Cac bén trong quan hé hop
ddng duogc thoa thuan lya chon phép luat 4p dung ddi
v6i hgp dong, trir truong hop quy dinh tai cac khoan
4, 5 va 6 bidu nay. Trudong hop cac bén khdng co
thoa thuan vé phap luat ap dung thi phap luat cua
nuéc ¢6 mdi lién hé gén bé nhat véi hop dong do
duoc ap dung”.
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dung dan chiéu dugc quy dinh tai Diu 668,
voi 1y do phap luat duoc &p dung do hién
tuong dan chiéu khong phai 1a luat c6 moi
lién hé gan bé nhat? N6i cach khéc, nha 1am
luat can thiét 1ap thtr ty ap dung wu tién giira
hai diéu khoan, vi hién nay, ca hai diéu
khoan déu nim trong phan cac quy dinh
chung va c6 gia tri ngang nhau.

Hién twong dan chiéu ciing dan dén mot
hé qua khong mong mudn khic. Po 1a
truong hop dan chiéu t6i phap luat cia nudc
thr ba, nhung ndi dung phap luat nudc thu
ba d6 khong xac dinh dugc, trong khi ndi
dung phép luat cia nwéc ma QPXD chi dinh
(néu khong ap dung viéc dan chiéu) van xac
dinh duoc binh thuong. Khi d6, toa an Viét
Nam s€ 4p dung phap luat Viét Nam, can ctr
theo Diéu 670'°, hay s& quay trd lai ap dung
phap luat ctua nuéc duge din chiéu dau tién?
bay la mdt minh hoa rd rang cho tinh kho
du doan cua viéc dan chiéu: Dan chiéu t6i
phép luat ctia mot nude thir ba nhung cudi
cung phép luat Viét Nam lai dugc ap dung.

Tom lai, tic gia cho rang, viéc quy dinh
dan chiéu nguoc va dan chiéu téi phap luat
cua nudc ther ba nhu mot nghia vu chu
khong phai mot kha ning ma toa an co thé
lua chon dit ra nhidu bat cap hon la loi ich
ma n6 dem lai. TAc gia nhan manh t6i nguy
co mau thuin véi nguyén tic chi dao “ludt

19 piéu 670. Truong hep khong 4p dung phap luat
nuw6c NQoai

1. Phép luat nuéc ngoai duoc dan chiéu dén khong
duoc &p dung trong truong hgp sau day:

a) Hau qua cua viéc &p dung phép luat nudc ngoai
trai voi cac nguyén tic co ban cua phéap luat Viét
Nam;

b) Noi dung cua phap luat nuéc ngoai khdng xac
dinh duoc mic du di ap dung cac bién phap can thiét
theo quy dinh cua phép luat té tung.

2. Truong hop phép luat nude ngoai khong duoc ap
dung theo quy dinh tai khoan 1 Diéu nay thi phap
luat Viét Nam duogc ap dung.
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c6 moi lién hé gin bo nhat” va tinh chat kho
du doan ma hién tugng nay gay ra trong
TPQT.

4. Peé xuit cho phép din chiéu co lva
chon trén co sé tham khao kinh nghiém
ciia mot sé nwéc

Tim hiéu kinh nghiém cta nhiéu nuéc
cho thay, da sé cac nudc chi cho phép dan
chiéu c6 lya chon. Piéu nay cho phép tan
dung dugc nhimg loi ich ma viéc dan chiéu
dem lai, déng thdi han ché nhitng nhugc
diém khong kiém soat dugc cua viéc dan
chiéu nhiéu cép do.

Luat TPQT Lién bang Thuy Si, ban
hanh nam 1987 va duogc sira dbi 1an gan day
nhit vao nim 2016 (c6 hiéu lyc tir thang
01/2017), da dugc nhiéu nudc tham khao dé
xay dung luat TPQT ctia minh. Diéu 14 Luat
Thuy Si quy dinh vé dan chiéu nhu sau:

“1. Khi luat 4p dung dan chiéu nguoc
trg lai Luat Thuy Si hodc din chiéu tgi luat
nudc ngoai khac, viéc dan chiéu nay chi co
hiéu luc khi Luat nay cho phép.

2. Viéc din chiéu nguoc tro lai Luat
Thuy Si duoc phép ddi vai cac quan hé veé
nhan than va gia dinh”%,

C6 thé thay, mic du chip nhan hién
tuong dan chiéu nhung Luat Thuy Si khong
ap dung mot cach ty dong ma chi trong
nhitng truong hop “Luédt nay cho phép”. CO 2
truong hop viée din chiéu dwoc Luat TPQT
Thuy Si cho phép rd rang 1a van dé xac dinh
ludt ap dung dé diéu chinh tén va van dé thira
ké d6i v6i nguoi cu tril & nude ngoai:

20 (Nguyén van tiéng Anh)

1 When the applicable law refers back to Swiss law
or to another foreign law, such renvoi shall be taken
into account only if this Act so provides.

2 In matter of personal or family status, a renvoi
from the foreign law to Swiss law is accepted.

- Khoan 1 Piéu 37 quy dinh: “Tén cua
nguoi cu tra tai Thuy Si s€ do luat Thuy Si
diéu chinh. Tén cua ngudi cu tra & nudc
ngoai s& duoc diéu chinh bai phap luét cia
nudc ma quy pham TPQT cua nudc noi
ngudi d6 cu tra dan chiéu t6i”?L. Nhu vay,
theo diéu khoan nay, dbi v6i ngudi cu tra &
nuéc ngoai thi tham phan Thuy Si s& 4p
dung quy pham xung dot cua nude do dé
xéac dinh luat 4p dung dé diéu chinh van dé
tén goi cia nguoi do.

- Tuong tu nhu vdy, khoan 1 Piéu 91
quy dinh: “Di san thira ké ctia ngudi ¢ noi
cu tri cudi cung tai nude ngoai s& duogc didu
chinh boi phép luat cia nudec ma quy pham
TPQT clia nudc noi nguoi dé cu tra dan
chiéu t6i”?2.

Ngoai ra, viéc dan chiéu con dugc cho
phép mot cach gian tiép tai khoan 3 Diéu
119 vé luat 4p dung ddi v6i hinh thic cua
hop ddng nhu sau: “Hinh thirc cta hop dong
dugc diéu chinh boi phap luat cia nude noi
c¢6 bat dong san, trir phi phap luat nuéc d6
cho phép ap dung phép luét ctia mot khac”?,

Su lwa chon nay cua Thuy Si duoc giai
thich trong ban giai trinh ctia Chinh phii vé
xay dung Luat TPQT trinh Nghi vién ndm

2L (Nguyén vin tiéng Anh) The name of a person
domiciled in Switzerland is governed by Swiss law.
The name of a person domiciled outside Switzerland
is governed by the law referred to by the rules of
private international law of the state where such
person is domiciled.

22 (Nguyén vin tiéng Anh) The inheritance estate of
a person who had his or her last domicile in a
foreign country is governed by the law referred to by
the private international law rules of the state in
which the deceased was domiciled.

2 (Nguyén van tiéng Anh) However, the validity of
the contract as to form is governed by the law of the
state in which the real property is located, unless
such state allows the application of another law.
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1982%*. Co quan soan thao cho rang, trudc
cac quan diém dong tinh va phan dbi viéc
dan chiéu ngang bing nhau, giai phap thuc
dung da duogc lya chon, theo do su can thiét
ctia viéc din chiéu dugc nghién ciru trong
tung linh vuc va giai phap phu hop cho tung
linh vuc dugc dé xuét. Co quan soan thao
cho rang, nhin chung viéc dan chiéu 1a
khong can thiét, dic biét trong linh vuc hop
dé)ng khi cac bén da lya chon luat 4p dung,
va nhitng linh vuc can ¢ giai phap xung dot
6n dinh dé dam bao su an toan cho céc quan
hé phép ly nhu quan hé tai san va quan hé
tréi vu. Nguoc lai, dbi v6i cac quan hé nhan
than hay hiéu luc vé hinh thirc thi nén cho
phép dan chiéu dé dam bao tim kiém duogc
phéap luat c6 mdi lién hé gin boé nhat voi
duong su. Ngoai ra, trong con mit cua
nhimg nguoi 1am cong tac thuc tién, chiang
han nhu doan luat su, viéc cho phép dan
chiéu c6 thé gop phan day nhanh tién do
gidi quyét cac vu viéc c6 YTNN va tiét
kiém chi phi®.

Luat Italia cling cho phép dan chiéu
nhung theo mot phuong phap khac, do la
dua ra quy dinh cho phép chung va mét quy
dinh vé cac truong hop khong cho phép dan
chiéu. Piéu 13 Luat vé cai cach hé thong
luat TPQT nam 1995 bao gdom 4 khoan quy
dinh rat chi tiét vé& dan chiéu nhu sau:

“1. Trong trudng hop luat nay dan chiéu
t6i phap luat nuée ngoai, viéc dan chiéu co

24 Conseil fédéral suisse, Message concernant une
Loi fédérale sur le droit international privé (Giai
trinh ciia Hoi dong Lién bang Thuy Si vé Luat tu
phap quéc té Lién bang), s6 82.072, ngay
10/11/1982, tr. 299-300.

25 Tldd, tr. 271. Téac gia cho rang, cac luat su mudn
néi t6i nhiing loi ich ma viéc dan chiéu nguoc tro lai
phép luat Thuy ST dem lai, bai vi 4p dung phép luat
nu6e ngoai duong nhién s& mat thém thai gian va chi
phi dé tim hiéu va vién dan phap luat nudc ngoai.
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thé dugc chip nhan theo cic quy dinh
TPQT cua nude dé néu:

a) Luat nudc d6 cho phép dan chiéu.

b) Luat nude d6 dan chiéu nguoc tro lai
luat Italia.

2. Boan 1 s¢ khong &p dung cho céac
treong hop sau:

a) Luat ap dung la luat do cac bén lya
chon theo quy dinh cua luat nay.

b) Lién quan dén hinh thirc caa hanh vi
phap ly.

c) Lién quan t6i cac quy dinh tai
chuong XI [vé cho, tang].

3. Trong cac truong hop dugc quy dinh
tai Diéu 33, 34 va 35 [lién quan t6i viéc xac
lap quan hé cha me-con], viéc dan chiéu chi
duoc phép néu luat dugc din chiéu cho
phép xac lap quan hé cha, me - con.

4. Néu diéu uéc qudc té duoc ap dung,
viéc dan chiéu van dugc phép néu diéu udc
¢6 quy dinh”?,

(Xem tiép trang 84)

2% (Nguyén van tiéng Anh)

Article 13

(Renvoi)

1. Whenever reference is made to a foreign law in
the following articles, account shall be taken of the
renvoi made by foreign private international law to
the law in force in another State if:

a) renvoi is accepted under the law of that State.

b) renvoi is made to Italian law.

2. Paragraph 1 shall not apply:

a) to those cases in which the provisions of this law
make the foreign law applicable according to the
choice of law made by the parties concerned;

b) with respect to the statutory form of acts;

c) as related to the provisions of Chapter Xl of this
Title.

3. In the cases referred to in Articles 33, 34 and 35,
account shall be taken of the renvoi only if the latter
refers to a law allowing filiation to be established.

4. Where this law makes an international convention
applicable in any event, the solution adopted in the
convention in matters of renvoi shall always apply.



PHAN QUYET CUA TOA CONG LY CHAU AU
VE DICH VU UBER: LIEN HE VOI VIET NAM

Duw Ngoc Bich”

Tom tit: Ngay 20/12/2017, trén co sé yéu cqu cua Toa &n thanh phs Barcelona,
Tay Ban Nha vé gidi thich ban chat cia dich vu két néi van chuyén hanh khach cua
Uber, Toa Cong Iy chau Au (ECJ) da ra phan quyét gidi thich dé la dich vy van tai (hay
chinh xdc hon 1& dich vu vén gan liéen véi dich vy vdn tai). Bai viét tom tat ngi dung vu
viéc, phan tich nhatng 1dp ludn cia ECJ vé ban chdt cia logi dich v ndy cia Uber, tir d6
lién hé vdi thuc tien Viét Nam.

Abstract: On 20 December 2017, the Court of Justice of the European Union,
basing on the request for a preliminary ruling by a commercial court of Barcelona,
rendered a judgment interpreting that Uber’s intermediation service would be classified
as service in the field of transport (or services that are inherently linked to service in the
field of transport). This paper summarizes this case and analyses the reasoning of the
ECJ on the nature of the Uber service. It then compares with the reality in Vietnam.

1. N§i dung tranh chap

Ngay 29/10/2014, Elite, mét hiép hoi
taxi ¢ Barcelona (Tay Ban Nha) guti don
kién dén Toa Thuong mai sé 3, Barcelona,
Tay Ban Nha (goi tat 1a Téa Thuong mai s6
3) yéu cau tuyén bb cac hoat dong cua hé
thong Uber Tay Ban Nha (Uber Systems
Spain - mot cong ty co lién quan dén Uber
Technologies Inc.t) vi pham quy dinh phap
luat tai ddy, hra déi va canh tranh khdng
cong bang theo Luat s6 3/1991 vé canh
tranh khéng cong bang (Ley 3/1991 de
Competencia Desleal (10/01/1991))2. Elite
cling yéu cau rang, Uber Systems Spain
phai nging nhitng hoat dong khdéng céng

“TS., Khoa Luat, Truong dai hoc Mg Tp. HO Chi
Minh.

1 https://www.uber.com/en-ES/,
7/1/2018.

2 Xem: Poan 13, Phan quyét ciia Toa Cong ly chau
Au ban hanh ngay 20/12/2017: Case C-434/15
Asociacion Professional Elite Taxi v. Uber Systems
Spain SL - Phan quyét cua ECJ, tai
http://curia.europa.eu/juris/liste.jsf?num=C-434/15,
truy cép ngay 7/1/2018.

truy cap ngay

bang bao gdm hd trg cac cong ty khac trong
nhém cung cap dich vy dat chd théng qua
cac thiét bi di dong va internet, dong thoi
yéu cau tda an cam Uber Systems Spain
tham gia vao nhitng hoat dong twong tuy nhu
vay trong tuwong lai®.

Toa Thuwong mai $6 3 cho rang, mac du
Uber Systems Spain thuc hién hoat dong tai
Tay Ban Nha, nhung hoat dong d6 lai dugc
két ndi toi mot ha tang ky thuat quéc té,
dugc cung cap thdng qua mot cong ty hoat
dong tai mot nude khac la Ha Lan, vi vay
hoat dong cua cbng ty nay thuéc pham vi
diéu chinh cua phap luat Lién minh chau Au
(EU). Ca Uber Systems Spain va nhirng
nguoi 1ai xe dugc két ndi phan mém cua
Uber déu khong cd gidy phép va su cho
phép cua co quan co tham quyén theo quy
dinh vé dich vu taxi trong pham vi do thi
ctia Barcelona®,

¥ Xem: Poan 13 Phan quyét cia ECJ.
4 Xem: Poan 14, 31 Phan quyét cua ECJ.
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Dé xac dinh liéu hoat dong cua Uber
Systems Spain va nhirng cong ty lién quan
(goi chung la Uber) cé phai la hoat dong
khéng cong bang va vi pham Luiat Canh
tranh cua Tay Ban Nha, Téa Thuong mai s6
3 cho rang, can phai xac dinh xem Uber c6
can phai dugc sy cho phép truge khi tién
hanh hoat dong. Vi thé, can phai xac dinh
dich vu cung cép bai Uber dugc xem 1a dich
vu van chuyén (transport service), dich vu
thong tin x& hoi (information society
service), hay la mot dang két hop céc hai
loai trén. Theo Tda Thuong mai sé 3, viéc
Uber c6 can phai dugc sy cho phép trudc
khi hoat dong hay khéng phu thudc vao viéc
phan loai néu trén. Cu thé 13, néu dich vu d6
thuoc pham vi diéu chinh cua Chi thi
2006/123/EC vé dich vu trong thi truong
chung (Chi thi 2006/123/EC) hoac Chi thi
98/34/EC vé xay dung thu tuc cho viéc cung
cap thong tin trong linh vuc tiéu chuan ky
thuat va cac quy dinh vé dich vu thdng tin
xa hoi (Chi thi 98/34/EC) thi hoat dong cua
Uber khong thé xem la khdng cong bang®.

Toa Thuong mai s6 3 di dé trinh d&én
ECJ nho giai thich bon van @&, hai trong
bon van d& d6 nhu sau®:

(1) Piéu 2(2)(d) Chi thi 2006/123/EC
loai trir hoat dong van chuyén ra khoi pham
vi ap dung cua no, vay hoat dong duoc thuc
hién voi muc dich thu phi caa Uber bao
gom thyc hién vai tro trung gian dé két ndi

5 Xem: Poan 15 Phéan quyét cua ECJ.

6 Trong h¢ thong EU, dbi voi nhitng van dé& dugc
diéu chinh boi phap luat cong dong, phan biét voi
luat ndi dia cua qudc gia thanh vién, néu toa an quéc
gia thanh vién can dugc giai thich trong qua trinh &p
dung thi cd thé, hoac phai (tly timg truong hop) dé
trinh dén ECJ dé giai thich van dé d6. Xem Diéu 267
Treaty on the Functioning of the European Union,
tai:  http://eur-lex.europa.eu/legal-content/EN/TXT/
2uri=celex%3A12012E%2FTXT, truy cap ngay
7/1/2018.
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gitta nguoi s6 hitu mot chiéc xe va mot
ngudi can di chuyén trong thanh phd, théng
qua cong nghé thong tin, dién thoai thong
minh va phan mém ung dung phai duoc
xem la dich vu van chuyén (transport
service), mot dich vu trung gian dién t
(electronic intermediary service) hay la dich
vu théng tin xa hoi (information society
service) nhu dwoc dinh nghia boi Diéu 1(2)
Chi thi 98/34/EC?

(2) Voi nhitng md ta nhan dang ban
chat phap ly cua hoat dong do, thi né co thé
dugc xem 12 mot phan cua dich vu thdng tin
x& hoi hay khong, va néu vay thi dich vy
trung gian dién tir nay phai dugc huong loi
tir nguyén tic tu do cung cép dich vu quy
dinh trong phap luat EU, cu thé tai Diéu 56
Hiép udc vé phan dinh chiic nang cua Lién
minh  chau Au (TFEU), Chi thi
2006/123/EC va Chi thi 2000/31/EC vé
thuong mai dién tir (Chi thi 2000/31/EC)?”.

Hé thong phap luat caa EU chi yéu c6
ba dang chinh: i) Regulation (tam dich la
“luat”) c¢6 hiéu lyc bat bugc tryc tiép ddi voi
tat ca cac qudc gia thanh vién ma khong can
thong qua mat hinh thirc chuyén hda nao va
¢6 hiéu lyc cao hon luat caa qudc gia thanh
vién néu c6 xung dot phap luat; i) Directive
(tam dich 1a “chi thi”) nham thiét lap mot
muc tiéu nao d6 va tuy thudc vao mdi quéc
gia thanh vién sé& quy dinh trong luat néi dia
cia minh dé dat dugc muc tiéu do; iii)
Decision (tam dich 14 “quyét dinh”) c¢6 hiéu
lyc bat budc ddi voi chu thé bi 4p dung, vi
du mot quéc gia hoac mot cong ty nao dos.

Ddi véi vu viéc trén, c6 cac van ban sau
cua phap luat EU lién quan:

7 Xem: DPoan 18 Phéan quyét cua ECJ.
8 Xem: https://europa.eu/european-union/eu-law/
legal-actsen, truy cap ngay 7/1/2018.
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- TFEU®: biéu 56 vé tu do cung cip
dich vu néi chung; Diéu 58(1) quy dinh vé
tu do cung cép dich vu trong linh vuc van
tai s& duoc diéu chinh boi nhitng diéu khoan
lién quan dén van tai.

- Chi thi 98/34/EC'%: biéu 1(2) giai
thich thé nao 1a dich vu théng tin x4 hoi.

- Chi thi 2000/31/EC*: Piéu 2(a) dinh
nghia dich vu théng tin x& hoi duoc hiéu
theo Piéu 1(2) cia Chi thi 98/34/EC; Dicu
3(2) yéu cau qudc gia thanh vién khong han
ché quyén ty do cung cap dich vu thdng tin
x4 hoi tir mot qudc gia thanh vién khac; va
biéu 3(4) quy dinh nhiing truong hop ma
mét qudc gia thanh vién c6 thé ap dung bién
phap han ché quyén tu do nay.

® Xem: “The Treaty on the functioning of European
Union” tai: http://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=celex%3A12012E%2FTXT, truy cap
ngay 7/1/2018.

10 Xem: Directive 98/34/EC of the European
Parliament and of the Council of 22 June 1998
laying down a procedure for the provision of
information in the field of technical standards and
regulations and of rules on Information Society
services, tai: http://eur-lex.europa.eu/legal-content
JEN/ALL/?uri=CELEX%3A31998L0034, truy cap
ngay 7/1/2018.

Directive 98/34/EC da duoc thay thé boi Directive
2015/1535 of the European Parliament and of the
Council of 9 September 2015 laying down a
procedure for the provision of information in the
field of technical regulations and of rules on
Information Society services, tai: http://eur-lex.euro
pa.eu/legal-content/EN/TXT/?uri=CELEX%3A3201
5L1535, truy cap ngay 7/1/2018.

Tai thoi diém cua vu viéc thi Directive 98/34/EC van
con hiéu lyc 4p dung va Diéu 1(2) cua Directive
98/34/EC va biéu 1(1) cua Directive 2015/1535 la
giéng nhau.

11 Xem: Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000 on
certain legal aspects of information society services,
in particular electronic commerce, in the Internal
Market (‘Directive on electronic commerce'), tai:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
celex:32000L0031, truy cap ngay 7/1/2018.

- Chi thi 2006/123/EC2: Diéu 2(2)(d)
loai khoi pham vi 4p dung cta van ban nay
dbi véi nhitng dich vu trong linh vuc van
chuyén (services in the field of transport);
Diéu 9(1) (ndm trong chuong quy dinh vé
quyén tu do thanh Iap cua nha cung cap)
quy dinh qudc gia thanh vién khéng duoc
can thiép vao hoat dong cung cap dich vu
hoidc khong dugc yéu cau viéc cap phép, trir
khi viéc cap phép d6 khong phan biét ddi xu
v6i nha cung cap va can thiét cho loi ich
cdng cong; Chuong IV quy dinh vé quyén
tuy do cung cap dich vu & quéc gia thanh
vién khac (free movement of services).

2. Phan quyét caa Toa Cong ly chau

-~

Au

Van dé dat ra véi ECJ trong vu viéc
nay la liéu Piéu 56, 58(1) cua TFEU, va
piéu 2(2)(d) cua Chi thi 2006/123/EC,
biéu 1(2) Chi thi 98/34/EC, biéu 2(a) cua
Chi thi 2000/31/EC c6 thé giai thich la:
Mot dich vu trung gian véi muc dich két
ndi thdng qua phan mém tung dung trén
thiét bi dién thoai théng minh dé thu phi,
nhitng nguoi lai xe khong chuyén st dung
phuong tién van tai cua chinh ho van
chuyén nhimg ngudi mudn di chuyén trong
thanh phé dugc xem nhu 1a mot “dich vy
trong linh vyc van tai” (service in the field
of transport) theo nghia cua Piéu 58(1)
TFEU va vi vay, loai trir khoi pham vi ap
dung cua Piéu 56 TFEU, Chi thi
2006/123/EC va Chi thi 2000/31/EC hay,
nguoc lai, dich vu nay duoc diéu chinh boi
nhitng quy dinh néu trén?®,

12 Xem: Directive 2006/123/EC of the European
Parliament and of the Council of 12 December 2006
on services in the internal market, tai: http://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A
32006L.0123, truy cap ngay 7/1/2018.
13 Xem: Poan 33 Phéan quyét cua ECJ.
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ECJ phén tich: Mét dich vu trung gian
gilp cho viéc chuyén tai théng tin, thong
qua phuong tién phan mém ung dung trén
thiét bi dién thoai thdng minh, lién quan dén
viéc dat xe cua mot dich vu van tai gitra
nguoi di xe va nguoi lai xe khéng chuyén
sir dung phuong tién cua ho, vé nguyén tic
thudc loai “dich vu théng tin xa hoi” theo
nghia cua Diéu 1(2) Chi thi 98/34/EC (Piéu
1(2) quy dinh: “Mot dich vu duoc cung cap
to xa, voi muc dich thu phi, boéi nhiing
phuong tién dién tir va theo yéu cau ca nhan
cua mot nguoi st dung dich vu”). Nguoc
lai, dich vu van tai thanh thi ma khéng phai
la van tai cbng cong (non-public urban
transport services) nhu la dich vu taxi, phai
thuoc loai “dich vu trong linh vuc van tai”
trong pham vi cua Diéu 2(2)(d) caa Chi thi
2006/123/EC*.

ECJ cho rang, dich vu nay khoéng don
thuan chi la dich vu trung gian bao gom
viéc két néi thdng qua phan mém @ng dung
trén thiét bi dién thoai théng minh gitra
nguoi lai xe khéng chuyén sur dung phuong
tién van tai caa chinh ho véi ngudi mudn di
chuyén trong thanh phé. Bén cung cap dich
vu trung gian dong thoi da dua ra 10i dé
nghi (offer) cung cip dich vu van tai trong
thanh thi (urban transport service) c6 thé
truy cap duoc thong qua cong cu phan mém
va cho lgi ich ctia ngudi mubn chap nhan dé
nghi d6 (accept that offer) dé di chuyén
trong thanh phd®®.

Theo ECJ, Uber cung cip phan mém
tng dung két ndi cho nhiing nguoi lai xe
khdng chuyén stir dung phuong tién van tai
cua chinh ho ma néu khoéng c6 phan mém
nay thi: i) Nhimg nguoi lai xe s& khong thé
cung cap dich vu van tai, ii) Nhitng nguoi

14 Xem: Doan 35, 36 Phan quyét cia ECJ.
15 Xem: Poan 37, 38 Phan quyeét cua ECJ.
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mudn di chuyén trong thanh phé s& khong
thé dung dich vu duoc cung cap bai nhiing
nguoi lai xe nay. Ngoai ra, ECJ ciling cho
raing, Uber c6 su anh huong mang tinh
quyét dinh dén nhimg diéu kién cung cip
dich vu nay, thé hién qua viéc quyét dinh
muc gia téi da théng qua phuong tién phan
mém, nhan tién tir khach hang trudc roi méi
tra cho nhimg nguoi lai xe, kiém soat nhat
dinh d6i véi chat luong cia phuong tién,
nguoi lai Xe cling nhu hanh vi caa ho va cé
thé can ca vao do dé loai ho ra khoi dich vu
khi ¢ su vi pham. Vi vay, dich vu trung
gian nay phai dugc xem la gép phan tao nén
mot phan khong thé thiéu cua toan bo dich
vu véi phan chinh 1a dich vu van tai, theo
d6, khong thé phan loai 1a “dich vu théng
tin x& hoi” theo nghia cua Piéu 1(2) Chi thi
98/34/EC, ma la “dich vu trong linh vuc van
tai” theo nghia cua Didu 2(2)(d) Chi thi
2006/123/EC. Do @6, Chi thi 2000/13/EC va
Chi thi 2006/123/EC khong ap dung dbi voi
dich vu nay. Ngoai ra, khong phai Dicu 56
ma Piéu 58(1) TFEU s& duoc 4p dung®®.

Tuy nhién, ECJ ciing cho rang, dbi voéi
dich vu van tai thanh thi khéng phai la van
tai cong (non-public urban transport) va
nhitng dich vu von gan lién caa nhitng dich
vu nay nhu dich vy trung gian cia Uber van
chua duoc diéu chinh bai phap luat cua EU.
Do d6, van dé nay s& do cac qudc gia thanh
vién quy dinh phu hop véi nhitng quy dinh
chung caa TFEUY.

ECJ tuyén ring, Piéu 56, 58(1) TFEU,
Pidu 2(2)(d) Chi thi 2006/123/EC va Diéu
1(2) Chi thi 98/34/EC ma Diéu 2(a) Chi thi
2000/31/EC d& cap phai duoc giai thich
theo nghia la: M6t dich vu trung gian thong
qua phuong tién phan mém ung dung trén

16 Xem: Doan 39, 40, 42,43, 44 Phan quyét ctia ECJ.
17 Xem: Doan 46, 47 Phan quyét cia ECJ.
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thiét b dién thoai thdng minh nham thu phi,
véi muc dich két ndi nhitng nguoi lai xe
khong chuyén sir dung phuong tién ca nhan
cia ho voi nhitng nguoi mudn di chuyén
trong thanh thi phai dugc phén loai thanh
“dich vu trong linh vuc van tai” (a service
in the field of transport) theo nghia cua Diéu
58(1) TFEUZ.

3. Lién hé véi dich vu Uber tai Viét
Nam

Phan quyét cia ECJ c6 hiéu lyc bat
budc khéng chi déi voi qubc gia da dé trinh
van dé can duoc giai thich, ma con c6 hiéu
luc bat bude ddi véi tat ca cac qubc gia
thanh vién khac'®. Nhu vay, dich vu Uber
trong viéc két néi nhitg nguoi lai xe khong
chuyén véi nhimg ngudi khac muédn di
chuyén trong thanh thi 1a mét dich vu van
tai (hay chinh xac hon la djich vu trung gian
von gan lien véi dich vu vén tai), chi khdng
dugc xem la dich vu théng tin xa hoi va vi
vay khong duoc huong quyén tu do cung
cap dich vu theo quy dinh vé thuong mai
dién tir va cung cap dich vuy trong thi truong
chung EU. Pay 1a kinh nghiém c6 thé tham
khao trong viéc xem xét ban chit hoat dong
cua Uber tai Viét Nam.

Dich vu két néi van chuyén hanh khach
cia Uber di xuét hién ¢ Viét Nam vao
khoang nam 2015 (cung véi mot sb dich vu
tuong tu khac nhu Grab taxi). Dich vu nay
da gay ra nhirng phan urng boi cac hang taxi
truyén thong®. Noi dung phan tung xoay

18 Xem: Doan 48 va phan két luan Phan quyét cua
ECJ.

19 Xem: “The reference for a preliminary ruling” tai:

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
LEGISSUM%3AI14552, truy cap ngay 2/1/2018.

20 Xem “Uber, Grab, taxi truyén théng: Cudc chién
dau tién thoi 4.0”, tai: http://vietnamnet.vn/vn/ban-
tron-truc-tuyen/tranh-cai-ve-cuoc-chien-taxi-truyen-

quanh viéc xac dinh Uber la dich vu cdng
nghé thong tin (nhu chinh cong ty Uber
tuyén bd?), hay la dich vu van tai (nhu
khing dinh cua cac doanh nghiép taxi
truyén théng??), kéo theo do 1a quyén loi, an
toan cua hanh khach?, canh tranh, thué?...
Phia co quan nha nudc ciing rat ldng ting
trong quan 1y?®. V& ban chat, tng dung két

thong-uber-grab-383082.html, truy cip ngay
2/1/2018.

Xem: Viét Long, “6 tiéng tranh cdi cang thang vi
Uber, Grab”, bao Phép luat, tai: http://plo.vn/do-
thi/giao-thong/6-tieng-tranh-cai-cang-thang-vi-uber-
grab-746242.html, truy cap ngay 2/1/2018.

2L Xem: “What is Uber ?”, tai: https://help.uber.com
/h/eac2e43e-af42-4521-a042-2982¢18664af, truy cap
ngay 2/1/2018.

22 Xem: Nghi Khanh, “Uber, Grab: Can dinh danh la
dich vu van tai taxi?”, bao Phap luat, tai: http:
/Iplo.vn/do-thi/giao-thong/uber-grab-can-dinh-danh-
la-dich-vu-van-tai-taxi-748842.html, truy cap ngay
15/1/2018.

Xem: Chau Nhu Quynh, “Kién nghi dirng khan cip
hoat dong Uber, Grab tai Viét Nam”, bao Dan Tri,
tai: http://dantri.com.vn/kinh-doanh/kien-nghi-dung-
khan-cap-hoat-dong-uber-grab-tai-viet-nam-201709
30064820753.htm, truy cap ngay 2/1/2018.

2 Xem: Viét Long, “Tai xé gay chuyén, Uber co
phai chiu trach nhiém?”, bao Phap luat, tai:
http://plo.vn/ban-doc/tai-xe-gay-chuyen-uber-co-ph
i-chiu-trach-nhiem-745854.html, truy cip ngay
26/12/2017.

24 Xem: Quang Huy, “Uber, Grab déng thué c6 song
phing, minh bach?”, ba Phap luat, tai:
http://plo.vn/do-thi/giao-thong/uber-grab-dong-thue-
co-song-phang-minh-bach-737009.html, truy cép
ngay 2/1/2018.

Xem: Thanh L&, “Uber kién Cuc Thué TP HCM”,
tai:  https://kinhdoanh.vnexpress.net/tin-tuc/doanh-
nghiep/uber-kien-cuc-thue-tp-hcm-3692194.html,
truy cap ngay 2/1/2018.

25 Xem: “Quan ly Uber, Grab: 2 nim van rbi”, bao
Nguoi Lao dong, tai: http://nld.com.vn/thoi-su/quan-
ly-uber-grab-2-nam-van-roi-20180105224319154.h
tm, truy cap ngay 10/1/2018.

Xem: Viét Long, “Cac bo y kién trai chidu vé& Uber,
Grab”, bao Phép luat, tai: http://plo.vn/do-thi/giao-
thong/cac-bo-y-kien-trai-chieu-ve-uber-grab-73631
1.html, truy cap ngay 2/1/2018.
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ndi van tai hanh khéch trong dé thi cua
Uber la gidng nhau & céc quéc gia. Trong
vu Kién tai toa an Barcelona, Tay Ban Nha,
ung dung nay st dung cho nhitng nguoi lai
xe khéng chuyén (khéng phai la l1ai xe cho
khach chuyén nghiép), con ¢ Viét Nam thi
c6 su khac biét. Theo vian ban sb
1850/TTG-KTN ngay 19/10/2015 cta Tha
tuéng Chinh phi v& viéc dong y cho B
Giao thdng van tai thi diém trién khai tng
dung khoa hoc cong nghé hd tro quan Iy va
két ndi hoat dong van tai hanh khach theo
hop ddng va Quyét dinh s 24/QD-BGTVT
ngay 7/1/2016 cua Bo Giao théng van tai
ban hanh ké hoach thi diém trién khai tng
dung khoa hoc cong nghé hd tro quan Iy va
két ndi hoat dong van tai hanh khach theo
hop dong, thi ung dung nay ap dung cho
bén van tai 1a nhitng doanh nghiép va hop
tac x4 c6 gidy phép kinh doanh van tai hanh
khach theo hop dong. Nghién ctu Quyét
dinh s6 24/QB-BGTVT nhan thdy, tinh than
quyét dinh nay la thay thé hop dong giay
bang hop dong dién tar ddi vai loai hinh
kinh doanh van tai hanh khach theo hop
d6ng thong qua tng dung phan mém két ndi
gitra 14i xe va nguoi di xe?®. Nghia 13, bén
cung cap phan mém két ndi nay dwoc hiéu
la bén cung cip dich vu cong nghé cho
doanh nghiép, hop tac xa kinh doanh van
tai, con hop dong van chuyén van la gitra
doanh nghiép, hop tac x4, kinh doanh van
tai (ma dai dién la nguoi lai xe) voi hanh

Xem: Xuan Béach, “B6 Cong Thuong kéu goi lién B
phbi hop quan Uber”, tai: http://ictnews.vn/kinh-
doanh/bo-cong-thuong-keu-goi-lien-bo-phoi-hop-qu
an-uber-123129.ict, truy cap ngay 2/1/2018.

% Xem thém: M.Ngoc, “B6 GTVT: Grab, Uber
khong phai 1a... taxi”, bdo Phap Luat, tai:
http://plo.vn/do-thi/giao-thong/bo-gtvt-grab-uber-kh
ong-phai-la-taxi-736571.html,  truy cap ngay
2/1/2018.
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khéch. Hiéu theo nghia nay, bén cung cép
dich vu céng nghé khodng bi rang bugc trach
nhiém vé hoat dong van tai nhu diéu kién vé
kinh doanh van tai, trach nhiém vai hanh
khéch, an toan cong cong.

Thyc té, thoi gian qua, céch thic hoat
dong cua Uber tai Viét Nam nhu sau: Cong
ty trach nhiém hitu han Uber Viét Nam
(Uber Viét Nam) duoc thanh lap ngay
30/08/2014 tai thanh phd H6 Chi Minh voi
nganh nghé kinh doanh diang ky 1a “hoat
dong dich vu céng nghé théng tin va dich
vu khac lién quan dén may vi tinh; hoat
dong tu van quan 1y (dich vu tu van quan Iy
chung; dich vu tu van quan ly tiép thi);
nghién cuu thi truong va tham do du
luan”?’. Cong viéc cha yéu cua Uber Viét
Nam Ia tiép thi, nhan ho so cua lai xe mudn
tham gia vao mang ludgi caa Uber ¢ Ha Lan.
Uber Ha Lan la phap nhan cung cép ha tang
ki thuat quéc té, quan Iy va van hanh phan
mém ung dung két ndi (cling giébng nhu
truong hop trong vu kién & Tay Ban Nha).
Nhimg ngudi mudn lai xe voi Uber ¢ Viét
Nam c6 thé dang ky truc tuyén va nop ho
so, tap huan tai Uber Viét Nam?®. Veé
nguyén tic, ho phai thoa man cac diéu kién
trude khi dugc kich hoat tai khoan dang ky
vé6i Uber: i) Poi véi xe: Lap dat thiét bi dinh
vi GPS; ding kiém xe; bao hiém xe; vao
hop tac xa van tai (Uber s€ gidi thi¢u hop
tac x4 van tai dé tham gia); i) Poi voi ldi
xe: Bang lai (hang B2 trd 1én); ching minh
thu nhan dan (hodc thé can cudc cong dan);

27 Xem thong tin ding ky doanh nghiép Uber Viét
Nam tai: https://dichvuthongtin.dkkd.gov.vn/inf/
Forms/Searches/Enterpriselnfo.aspx?h=4fbd,  truy
cap ngay 4/2/2018.

28 Xem: website ding ky tai khoan online cua Uber
tai: https://www.uber.com/vi-VN/drive/resources/
sign-up-online/, truy cap ngay 4/2/2018.
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gidy xac nhan hanh kiém cia cong an dia
phuong. Pay 1a nhitng diéu kién theo quy
dinh cua Luat Giao thong duong b nam
2008, Nghi dinh s6 86/2014/ND-CP ngay
10/09/2014 vé kinh doanh va diéu kién kinh
doanh van tai bang 6 t6, Quyét dinh s
24/QD-BGTVT. Tuy nhién, thuc t& mdi
quan hé gitra chu xe thanh vién hop tac xa
va chinh hop tac xi do6 rat long léo, chu xe
chi dong phi hang nam cho hop tdc x&
khoang 3-6 triéu dong va phi dich vu cép
phu hiéu xe chay hop d6ng?’; s6 lwong hop
tac xa van tai thanh l1ap méi ting nhanh, sd
thanh vién hop tac x& van tai ciing tang
nhanh, nhung chu yéu 1a lam dich vu, hop
thirc hoa gidy to cho xe chay Uber, bubng
long viéc ky hop dong véi lai xe®. Mot xe
dang ky co6 thé ¢ nhiéu tai xé chay chiéc xe
do, chu xe va mdi lai xe co tai khoan cua
Uber riéng. Moi hoat dong van tai hang
ngay déu thdng qua phan mém cua Uber,
khong lién quan dén quan ly cua hop tac xa.
Ngoai ra, Uber Ha Lan 13 bén nhan tién cua
khach hang di xe, sau d6, hang tuan hoic
hang thang, mai chuyén lai phan tién cho
cha xe sau khi trir di phi dich vy két ndi
(25%°Y), cubi cung chu xe tinh toan lai voi
lai xe theo thoa thuan gitra ho. Gia cudc van
chuyén ciing do phan mém Uber quyét dinh
tiy theo d6 1a gid cao diém hay khéng va
mat do xe Uber quanh khu vuc khach goi

29 Xem Sy Lyc, “Mang toi cua hop tac xa vdn tdi”,
bao Tién phong, tai: https://www.tienphong.vn/kinh-
te/mang-toi-cua-cac-htx-van-tai-1161765.tpo,  truy
cap ngay 1/2/2018.

%0 Xem thém Cao Tuan, “Ban phlu hiéu van tai
kiéu..hop tac xa!”, bao Gia dinh, tai:
http://giadinh.net.vn/xa-hoi/ban-phu-hieu-van-tai-ki
eu-hop-tac-xa-20170629081237404.htm, truy céap
ngay 1/2/2018.

31 Xem https://www.uber.com/signup/drive/vietnam/,
truy cép ngay 8/2/2018.

xe. Uber 13 bén quyét dinh gia khuyén mai,
cac yéu cau vé chat luong xe tham gia va
cach thac phuc vu hanh khach... Uber cling
1a bén quyét dinh viéc cham dut dich vu két
ndi, néu chu xe hoc 14i xe c6 vi pham hoic
c6 phan anh tu hanh khéach.

Nhu vay, vé thuc chit, vai trd cua céac
hop tac x& van tai chi la hinh thic hop thac
hoa cac yéu cau theo quy dinh cho viéc trién
khai dich vu Uber. Quan hé van tai chu yéu
la quan hé giira Uber - chi xe/tai xé - hanh
khéch. So sanh véi vu kién tai Tay Ban Nha
thi chi khac & chd &p dung cho lai xe khong
chuyén, con ¢ Viét Nam la nhirng lai xe
chuyén nghiép (bang B2) va c6 ding ky xe
kinh doanh va bao hiém kinh doanh. Tuy
nhién, quan hé van tai (Uber - chu xe/tai xé-
hanh khach) va cach thac van hanh phan
mém cong nghé 1a giéng nhau va nhu dugc
lap luan boi ECJ, dich vu trung gian Uber
phai dugc xem la tao nén mot phan khéng
thé thiéu cua toan bo dich vu ma phan chinh
la dich vu vén tai, va theo dé, khong thé
phan loai 1 dich vy c6ng nghé thdng tin két
ndi. Mat khac, theo tac gia, ciing khong nén
coi Uber 1a doanh nghiép cung cép dich vu
van tai thuan tdy va ap dung cac quy dinh
vé diéu kién kinh doanh van tai theo cach
truyén thong. Tac gia cho rang, dich vy két
ndi van tai hanh khéach cua Uber hién nay 13
mét dang dich vu trung gian nhung gan lién
véi dich vu van tai. Dich vu nay la mot san
pham trong thoi ky cach mang cong nghé
4.0 va nhitng quy dinh hién tai vé dich vu
van tai khdng con phi hop dé diéu chinh.
Chinh ECJ ciing cho rang, dich vu Uber
trong treong hop nay la dich vu trung gian
von gan lien véi dich vu vdn tdi van chua
duge diéu chinh bai phép luat cua EU va
diéu kién cho loai dich vu nay s& do cac
qudc gia thanh vién quy dinh.
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Két luan

Lap luan caa ECJ trong vu kién trén va
thuc trang dang dién ra hién nay cua dich vu
Uber tai Viét Nam cho thay rang, dé lam rd
dich vu Uber 1a gi can phai xem xét céch
thirc van hanh cua tng dung ndy nham xéac
dinh ban chét cua n6 trong méi twong quan
véi nhitng bén co lién quan va tir d6 co6 su
diéu chinh pht hop. Véi tinh chat 1a ung
dung két ndi van tai cua Uber, cd thé thay
mbi quan hé chat ché gitra ba bén: Uber -
cha xe/tai xé - hanh khach. Do d6, khong
thé xem Uber hoan toan la bén cung tng

dich vu cdng nghé thuan tiy (nhu Uber ludn
tuyén bd), ciing khong thé xem Uber 1a
doanh nghiép kinh doanh dich vu van tai va
&4p cac quy dinh vé diéu kién kinh doanh
van tai theo céch truyén thong (nhu dé nghi
cua cac doanh nghiép kinh doanh dich vu
van tai taxi truyén théng). Bé diéu chinh
guan hé nay, can cd khudn khé phép Iy méi,
trong d6 diéu chinh cung lic ca ba bén
trong mdi quan hé van tai nay sao cho: Bao
dam trat ty cbng cong, canh tranh cong
bang, bao vé quyén lgi cua ngudi tiéu ding
dich vu (hanh khach) va quan ly thué.

(Tiép theo trang 76 — Vin dé dén chiéu ngwoc...)

C6 thé thiy, Luat TPQT cua Italia quy
dinh rat chi tiét cac trudng hop duoc phép,
khong duogc phép hodc dugc phép dan chiéu
¢6 diéu kién. Cac quy dinh chit ché nay cho
thdy mong mudn cta nha 1am luat tan dung
cac loi ich cua viéc dan chiéu va loai trir cac
bat lgi ma din chiéu gy ra trong mot sd
truong hop, nham bao vé tot nhat loi ich
hop phdp cua cic bén trong QHDS co
YTNN. Tl quy dinh cta Italia, c6 thé thay
viéc cho phép hoan toan dan chiéu nhu Iya
chon ctia Viét Nam c6 thé dan t&i viée &p
dung phap ludt ctia nudc ma khong co lgi
cho cac duong su, chang han nhu phap luét
cua nudc khong cho phép xac 1ap quan hé
cha, me - con trong mot s6 trudng hop?.

T nghién ciu quy dinh cia mot sb
nuéc vé dan chiéu nguoc va dan chiéu toi
phap luat ciia nudc thir ba, tic gia cho rang,
khong nén loai trir hoan toan kha ning dan
chiéu, do k¥ thudt nay dem lai nhiing loi ich
nhat dinh. Dgc biét 1a véi viéc dan chiéu
nguoc tro lai phap ludt cia nudc noi co6 toa
an, giai phap nay s€ tao thuan loi cho hoat

dong xét xtr cua tham phan, tiét kiém duogc
thoi gian va chi phi. Viéc dan chiéu nguoc
tr¢ lai phap luat noi c6 tda an cling khong
mau thudn v6i nguyén tic “ludt c6 mdi lién
hé gén b6”, do toa an quéc gia, khi xéc 1ap
tham quyén ddi véi vu viée cd6 YTNN, ciing
da phai tinh dén mdi quan hé gin bo nay.

Nguoc lai, viéc dan chiéu cling can
duoc gidi han ¢ mot sé truong hop nhét
dinh, néu viéc dan chiéu la ¢6 loi cho cé toa
an 1n cac dwong sy, theo nhu cach tiép can
thuc dung cua Thuy Si. Hodc c6 thé ap dung
cach tiép can can trong hon cua ltalia, cho
phép dan chiéu nhung néu rd cic truong
hop khong cho phép hodc chi cho phép vdi
nhitng diéu kién nhat dinh.

Viéc cho phép dan chiéu khong han ché
s& dan toi nhidu nguy co nhu kho du doén,
bét loi cho duong su. Déng thoi, lva chon
nay cling s€ gdy thém ganh ndng va kho
khan cho cong viéc ctia cac tham phan. Khi
d6, ky thuat dan chiéu nhiéu cap d6 khong
con la mét sy lua chon ¢6 logi ma tréd thanh
gong kim ddi véi cac toa an quéc gia.

2" Vi dy, phap luat mot s6 nude khong cho phép nhan cha con dbi vai con ngoai gia thu, kéo theo d6 1a hé luy
d6i voi dra tré lién quan téi nghia vy cap dudng va quyen thira ke.
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